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1. Purpose. To revise and simplify policies and procedures for evaluation of physical
fitness for duty and disposition of physical disability in the Department of the Navy in compliance
with Chapter 61 and Section 1554 of reference (a) and with references (b) through (e). This
instruction is a complete revision and should be reviewed in its entirety.

2, Cancellation. SECNAVINST 1850.4D. All other regulations, Director Naval Council
of Personnel Boards (DIRNCPB) and President, PEB (PPEB) policy letters, and memoranda
providing guidance governing disability evaluation, medical processing for disability evaluation,
disability separation, PLD status, and PEB organization, procedures and delegations inconsistent
with this instruction are cancelled.

3. Authority. Elements of the Department of the Navy Disability Evaluation System listed
below are designated and directed to act on behalf of the Secretary of the Navy (SECNAYV) to make
determinations as to fitness for active and reserve duty of Navy and Marine Corps members,
entitlements to disability benefits, and disposition of members properly referred for physical
disability evaluations:

a. Informal PEB (formerly the Record Review Panel)

b. Formal PER (formerly the Hearing Panels)

c. President, PEB

Physical Evaluation Board

Naval Council of Personnel Boards

720 Kennon Street, S.E. Rm 309
Washington Navy Yard, D.C. 20374-5023

d. DIRNCPB
Director, Naval Council of Personnel Boards
720 Kennon Street, S. E. Rin 309
Washington Navy Yard, D. C. 20374-5023

Website: www.hq.navy.mil/ncpb/

(8]
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Officers comprising these elements shall be governed by the enclosures to this instruction in
performing their responsibilities.

4. Responsibility

a. Physical Evaluation Board. Subject to limitations contained in this instruction, acts on
behalf of SECNAYV to make determinations of Fitness to continue naval service, entitlement to
benefits, disability ratings, and disposition of service members referred to it. Composition and
procedures are contained in enclosure (4) to this instruction.

b. Assistant Secretary of the Navy for Manpower and Reserve Affairs (ASN (M&RA)).
Responsible for management oversight of the DES and for resolution of disability cases referred to
the SECNAYV under this instruction.

¢. Director, Naval Council of Personnel Boards (DIRNCPB)

(1) Assigned overall responsibility for the management, integrity and efficiency of
the PEB. In that regard, DIRNCPB may issue internal instructions within the DES to further
interpret, implement and govern the workings of the PEB, and coordinates closely with the Chief,
Bureau of Medicine and Surgery (CHBUMED) on issues that impact non-PEB portions of the DES.

(2) As the Secretary's principal agent in overseeing the PEB, DIRNCPB may stop
action on and refer any case to ASN (M&RA) for resolution should the Director disagree with the
disposition proposed by the PEB.

(3) DIRNCPB directs disability separations and retirements. In cases where the
service member also is undergoing disciplinary or administrative discharge proceedings which
result in a punitive discharge or administrative discharge for misconduct, disability separation is
superceded.

(4) Any opinion of the Office of the Judge Advocate General (OJAG) involving an
issue of law shall be binding on the PEB and DIRNCPB. If the OJAG determines that there are
insufficient facts to support a finding, DIRNCPB may accept the opinion and order appropriate
action, return the case to a cognizant authority for more information, or appeal the decision to
SECNAYV for final resolution.

(5) DIRNCPB shall:
(a) assign, supervise, and direct activitics of the President, PEB;

(a) provide budget, facilities, automated data processing, and personnel

support to the PEB;
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‘ (b) establish billet/position assignment criteria for all elements within the
DES;

(c) provide training for Physical Evaluation Board Liaison Officer
(PEBLO) and Collateral Duty Counselors;

(e) provide training for line and medical officers assigned to the PEB;
(f) provide for quality assurance review of the PEB;

(g) submit recommendations to ASN(M&RA) for legislative proposals,
Department of Defense (DOD) matters, and changes to this instruction;

(h) maintain appropriate liaison with the Office of the Secretary of Defense,
Department of Veterans Administration (VA), Chief, Naval Personal (CHNAVPERS),
Commandant of the Marine Corp for Manpower and Reserve A ffairs CMC (M&RA), Commander,
Naval Reserve Forces (COMNAVRESFOR), CHBUMED, and OJAG in matters associated with
the DES;

(1) provide advisory opinions to the Board for Correction of Naval Records
(BCNR) upon request;

(j) provide responses to Congressional interest letters (Congrints);
(k) inform ASN (M&RA) of matters of interest;
(1) protect the privacy of individuals evaluated by the PEB,;

(m) maintain a system ofrecords, including PEB records and
correspondence files; and

(n) perform such other specific duties and exercise such other discretionary
authority as elsewhere set forth in this instruction.

" (0) DIRNCPB shall submit a management report of the PEB, within 30 days
of the end of each Fiscal Year (FY), including evaluations in the following areas, to ASN (M&RA),
with copies to the CNO and CMC:

1. Informal PEB Statistics. Category will report FY-data in the

following four areas:

a. Cases carried from the previous FY (Active Duty/Inactive
Duty Reservists; and Temporary Disability Retirement List (TDRL).
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. b. Cases received during current FY (Active Duty/Inactive
Duty Reservists; and TDRL).

[e]

. Cases reviewed/completed; and terminated.

[= W

. Cases pending at end of FY (Active Duty/Inactive Duty
Reservists; and TDRL).

2. Formal PEB Statistics. Category will report FY-data in the

following two areas:

a. Active Duty/Inactive Duty Reservists cases
scheduled at Bethesda, MD and San Diego, CA.

b. TDRL cases scheduled at Bethesda, MD and San Diego,
CA.

3. Petitions for Relief (PFR) to DIRNCPB. Category will report
FY-data in the following two areas:

. Number of PFRs received.

|0

o

b. Number of PFRs pending.

4. Additional Workload Statistics. Category will report FY-data in

the following four areas:

. Number of referrals from BCNR.

[}=¥]

o

. BCNR cases pending.

[¢]

. Congressional inquiries received.

[

. Congressional inquiries pending,.

5. Significant Issues Adversely Affecting PEB Processing. Issues
adversely affecting cases processmg and developing trends.

(6) DIRNCPB is responsible for the conduct, efficient resourcing, and personnel
management of the PEB as prescribed in this instruction. DIRNCPB shall:

(a) Propose, in coordination with CNO, CMC, and the Surgeon General,
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changes to the DES as appropriate.

(b) Request ASN (M&RA) recommend to Assistant Secretary of Defense for
Force Management Policy (ASD (FMP)) changes to references (c¢) and (d) which serve the needs of
the Department of the Navy and naval personnel.

(c) Issue under signature, on behalf of SECNAYV, the final Department of the
Navy determination in special interest cases, and cases in which relief were granted on the basis of
Petitions for Relief.

(d) Liaison with the Department of Defense, Navy, Marine Corps, OJAG,
CHBUMED, and other governmental agencies in matters relating to the DES. Keep ASN (M&RA)
apprised of actions and issues that might modify or impact the effectiveness of Department of the
Navy policies and programs under this instruction.

d. Chief of Naval Operations (CNO) and Commandant of the Marine Corp (CMC). Are
responsible for management of medical treatment facilities (MTFs), line of duty investigations,
Reserve personnel Notice of Eligibility status, Permanent Limited Duty (PLD) members, and the
TDRL in their respective service to meet the policy and procedural objectives in this instruction.
CNO and CMC are required to provide alternate and reserve members for service on the PEB upon
request of the President, PEB. CNO and CMC have delegated the following responsibilities to the
following:

(1) CHNAVPERS and CMC (M&RA)

(a) CHNAVPERS and CMC (M&RA) are assigned certain personnel
management actions in support of naval disability evaluation policy.

(b) CHNAVPERS and CMC (M&RA) may, after consultation with the
President, PEB, withdraw or suspend any case from any stage of the PEB process for good and
sufficient reason. In cases where the member is to be retired or separated, the member need not
meet the ability to perform the full military duty standard during the separation physical in order to
be separated or retired.

(c) CHNAVPERS and CMC (M&RA) shall:

1. provide statements of naval service and access to fitness reports
and performance evaluations for review by the PEB;

2. take action on requests for continuance on active duty in a PLD
status, authorize retention on PLD, and administer those personnel consistent with guidance in
enclosure (6) of this instruction;
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3. accomplish appropriate disposition of members whose disability
evaluation has been completed (see paragraph 2022);

4. administer the TDRL as specified in part 6 of enclosure (3);

5. recommend to ASN (M&RA) via the DIRNCPB appropriate
changes to this instruction; and

6. perform such other specific duties and exercise such other
discretionary authority as elsewhere set forth in this instruction.

(2) CHBUMED. Under the CNO, is responsible for the Medical Treatment
Facilities (MTF) compliance within the time standards specified in paragraphs 1008 and 1009 of
enclosure (1), for professional medical support of the DES as required in this instruction, and for
ensuring reference (f) conforms with this instruction.

(a) Responsible for the efficiency of processing and overall quality of
Medical Board reports prepared within the Department of the Navy. In addition, CHBUMED shall
provide medical and medical personnel support to the DES, and advice to SECNAV and ASN
(M&RA) upon request.

(b) CHBUMED shall:

1. ensure MTF commanding officers provide Medical Board reports
to the PEB and further medical support as required by the DIRNCPB, President, PEB,
CHNAVPERS, CMC (M&RA), or COMNAVRESFOR in support of the DES;

2. ensure MTF commanding officers establish medical board
membership and procedural rules in compliance with this instruction, and professional medical
guidance in accordance with accepted medical standards;

3. develop and provide professional training to Medical Corps
Officers in proper preparation of Mcdical Board reports to ensure clear, concise, complete, and
timely reports;

4. ensure MTF commanding officers establish and maintain a
review of Medical Board reports to ensure the completeness and competency of preparation.

5. provide additional information as requested by the PEB;

6. nominate Medical Corps officers of requisite education and
experience to serve on the PEB,;
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7. recommend to ASN (M&RA) via DIRNCPB appropriate
changes to this instruction; and

8. perform such other specific duties and exercise such other
discretionary authority as elsewhere set forth in this instruction.

(3) COMNAVRESFOR and CMC (M&RA). COMNAVRESFOR and CMC
(M&RA) under guidelines of reference (g), shall provide advisement attached to medical boards
for Ready Reservists if a Notice of Eligibility has not been granted.

(4) Judge Advocate General (JAG). Is responsible for reviews for legal sufficiency
in classes of cases specified in this instruction, for adjustments to procedural requirements for Line
of Duty determinations in reference (h), for support of requirements within this instruction, and for
assigning qualified judge advocates to act as legal counsels for members appearing before PEB
Formal Boards.

(a) JAG shall provide legal resources to support the DES; take such other
actions as directed by statute and this instruction.

(b) JAG shall:

1. review for legal sufficiency, in accordance with 10 U.S.C. 5148,
PEB determinations in which an officer is to be retired for disability;

2. as a matter of Secretarial policy, review for legal sufficiency PEB
final determinations in the following cases:

a. all flag cases

b. when requested by SECNAYV, DIRNCPB, or President,
PEB.

3. return cases determined to be legally insufficient to DIRNCPB
for action in accordance with paragraph 4c (4);

4. recommend to ASN (M&RA) via DIRNCPB appropriate
changes to this instruction; and

5. perform such other specific duties and exercise such other
discretionary authority as elsewhere set forth in this instruction.

e. Enclosures (1) through (13) comprise the Department of the Navy Disability
Evaluation Manual (DEM).
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5. Entitlement Approval. The entitlement portions of this instruction were approved by
the Department of Defense Military Pay and Allowances Committee on 9 November 1989 in
accordance with 37 U.S.C. 1001.

6. Reports and Forms

a. The management reports required by this directive are exempt from reports
control per SECNAVINST 5214.2B.

b. DD 149 (2/86), "Application for Correction of Military Records Under the
Provisions of Title 10, U.S. Code, Sec. 1552," is available from the Board for Correction of Naval
Records, Department of the Navy, Washington, D.C. 20370.

c. The following forms may be ordered from the Navy supply system CD ROM
NAVSUP Pub 600 (NLL):

NAVIJAG 5800/15 (3-77), "Injury Report,” S/N 0105-LF-105-8075
NAVPERS 1830/1 (2-77), "Application for transfer to Fleet Reserve," S/N 0106-LF-018-3006

NAVMED 6100/2 (5-81), "Statement of Patient concerning the findings of a Medical Board,"

Al

William A. Navas, Jr.

Assistant Secretary of the Nav’
(Manpower and Reserve Affairs)
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Distribution:

Al  (Secretary of the Navy ) (Immediate Office of)

AlH (Assgant Secretary of the Navy) (Manpower & Reserve Affairs)

AlK (General Counsdl)

A2A (Staff Offices, Navy) (General Counsdl, Judge Advocate General, and Chief
of Legidative Affairs, only)

A3  (Chief of Naval Operations)

A5  (Chief of Naval Personnel)

A6  (Commandant of the Marine Corps) (M & RA, MMSR, MMSB, RAM,
Health Services, Judge Advocate, HQSP-2)

B5 (Coast Guard)

45 (Fleet Marine Force - Ground)

46 (Fleet Marine Force - Aviation)

C4FF (Transient Personnel Units)

C4HH (Ambulatory Care Center)

C17 (Nava Council of Personnel Boards Detachments) (San Diego and
Bethesda)

C28C (Personnd Support Activity Detachments, LANT)

C28G (Branch Dentd Clinic, LANT)

C28H (Branch Medica Clinic, LANT)

C31D (Branch Dental Clinic, PAC)

C31E (Personne Support Activity Detachments, PAC)

C31J (Branch Medica Clinic, PAC)

C31K (Medica Administrative Unit, PAC)

C34C (Support Activity Detachments, EUR)

C34F (Branch Medical Clinic, EUR)

C34G (Branch Dental Clinic, EUR)

C52A (Medica Command Detachment)

C52D (School of Hedlth Sciences Detachments)

C52E (Operational Medicine Institute Detachment)

C52F (Medicd Information Management Center Detachment)

C55A (Naval Personnd Command Detachments)

C55C (Recruiting District Detachments)

C55D (Enlisted Placement Management Center Detachment)

C58Q (Branch Dental Clinic, CNET)

C58R (Branch Medical Clinic, CNET)

C61B (Recruiting Command Detachments, Reserve)

C85A (Branch Medica Clinic, NAVDIS)

D1A (Nava Council of Personnel Boards)

D1B (Board for Correction of Nava Records)

FA4 (Ambulatory Care Center, LANTFLT)

FA5 (Congruction Battalion Center)

10



FAG6
FA7
FA8
FA10
FA13
FA18
FA24
FA27
FA28
FA29
FA37
FA40
FA47
FA48
FB6
FB7
FB9
FB10
FB13
FB28
FB34
FB39
FB48
FB49
FB58
FB59
FB60
FC4
FC5
FC7
FC11
FC14
FC16
FC17
FC18
FF1
FF2
FF72
FH1
FH6
FH13
FH18
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(Air Station LANT)

(Station LANT)

(Fleet Technical Support Center, LANT)
(Submarine Base LANT)

(Submarine Support Facility)
(Amphibious Base LANT)

(Base LANT)

(Weapons Station, LANT)

(Security Force Company, Marine Corps, LANT)
(Security Force Battalion, and Anti-Terrorism Team)
(Personnel Support Activity LANT)
(Hedlth Care)

(Hospital/Medical Center, LANT)
(Denta Center, LANT)

(Air Facility PAC)

(Air Station PAC)

(Ambulatory Care Center, PACFLT)
(Station PAC)

(Submarine Base PAC)

(Navy Region, PAC)

(Fleet Activities)

(Security Force Company and Marine Barracks, PAC, Marine Corps)
(Support Facility)

(Personnd Support Activity)
(Hospital/Medicd Center)

(Denta Center)

(Medica Clinic)

(Air Facility)

(Support Activity EUR)

(Station EUR)

(Security Force Company Marine Corps, EUR)
(Air Station, EUR)

(Medica Clinic, EUR)

(Hospital, EUR)

(Dental Center, EUR)

(Nava District, Washington)

(OPNAYV Support Activity)

(Medica Clinic, Naval Academy)
(Medicine and Surgery)

(Medica Research Center)

(Hospital Corps School)

(Operational Medicd Institute)

11
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FH20 (Heath Research Center)

FH24 (Medica Information Management Center)
FH26 (Environmental Health Center)

FH28 (Hedth Sciences, Nava School)

FH35 (Hospital Operations and Training Command)
FH36 (Hedthcare Support Office)

FH38 (Medica Support Office)

FJA8 (Reserve Personnd Center)

FJA9 (Enlisted Personnel Management Center)
FJA10 (Manpower Anaysis Center)

FM1 (Security Force Company, Marine Corps, Centra)
FO1 (Legd Service Command)

FO2 (Legd Service Office)

FO4  (Justice School)

FR3 (Air Station, RESFOR)

FR4  (Air Feacility, RESFOR)

FR5 (Air Reserve)

FR9 (Reserve Readiness Command Region)

FR10 (Reserve Centers)

FR14 (Air Reserve Centers)

FR21 (Recruiting Command, Reserve)

FT1 (Chief of Education and Training)

FT2  (Air Training)

FT4 (Ambulatory Care Center)

FT6  (Air Station)

FT13 (Air Technicd Training Center)

FT20 (Congtruction Training Center)

FT22 (Fleet Combat Training Center)

FT24 (Fleet Training Center)

FT27 (Nuclear Power Training Unit)

FT28 (Education and Training Center)

FT29 (Recruit Training Command)

FT30 (Service School Command)

FT31 (Training Center)

FT38 (Submarine Training Center)

FT39 (Technical Training Center)

FT44 (Diving and Salvage Training Center)

FT46 (Fleet Anti-Submarine Warfare Training Center)
FT51 (MineWarfare Training Center)

FT65 (Fleet Intelligence Training Center)

FT78 (Education & Training Professional Development and Technology Center)
FT97 (Inteligence Training Center, Navy and Marine Corps)

12
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FT108 (Hospital)

FT109 (Denta Centers)

FT111 (Occupationa Safety and Health and Environmenta Training Center)
FW1 (National Naval Medica Center)

FW2 (Nationa Denta Center)

FW4 (Medica Clinic)

Vv (Shore Activities Under the Command of the CMC)

13
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ENCLOSURE 1: DON DISABILITY EVALUATION SYSTEM (DES) SUMMARY

1001 Summary of Major Changes

a. Permanent Limited Duty (PL D)

CHNAVPERS and CMC (M&RA) may retain on active duty in aPLD status members
found Unfit to continue naval service, if it isdetermined that a need for the service
member’ s skill or experience justifies the continuance of that service member on active duty
or in an active status in alimited assignment. Authority to grant PLD islimited soldly to
service headquarters. The President, PEB will no longer grant up to 90 days of PLD for
sailors and 60 days of PLD for Marines. The conditiona acceptance offering membersthe
option to select 60/90 days of PLD from the President, PEB or requesting longer time
periods viathe President, PEB isno longer an option. See enclosure (6) for adetailed
discussion of PLD.

b. PLD Reevaluations

Members found Unfit to continue naval service and approved for PLD for aperiod in
excess of 12 months shall be given a current examination and again be referred to the DES
for reevauation. Service Headquarters, in conjunction with the member’s command, will
ensure members are again referred for reevaluation. Reevaluations should be received by
the PEB a minimum of 4 months before the completion of the PLD period or at such time as
the PLD period is otherwise terminated. New conditions will be evaluated and addenda
submitted with the final reevaluation. Reeva uations should include at a minimum, a new
medical board report with medical board report cover sheet NAVMED (6100/1), associated
medical board statement of patient NAVMED (6100/2), and health record entries since
dictation of original medical board placing the member in aPLD status. In those cases
where, upon reevaluation, the member’ s disability rating changes from their initial rating
when placed on PLD, the member shall be afforded the opportunity to request a Formal
PEB. The Presdent, PEB shall determine whether a Formal PEB is appropriate on a case-
by-case basis. See enclosure (6) for adetailed discussion of PLD and PLD reevaluations.
When amember returns for reevaluation at the end of hisher PLD, any new and unrelated
conditions listed and addressed will be subject to the “presumed fitness’ rule and will have
to overcome presumed fit in order to be rated.

c. Waiver of Disability Processing

With the approval of the PPEB, acting on behalf of the Secretary of the Navy, aservice
member may waive entrance into the Disability Evaluation System under certain
circumstances. A member requesting awaiver must complete the waiver request form per
enclosure (13). See paragraph 3209 for a detailed discussion on waiver of disability
processing.
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d. Existed Prior to Service(EPTYS)

In the case of amember who is on active duty for more than 30 days whose disability is
determined to have been incurred before the member became entitled to basic pay in the
member’ s current period of active duty (EPTS), the disability shall be deemed to have been
incurred while the member was entitled to basic pay and shal be so considered for purposes
of determining whether the disability wasincurred in the line of duty provided the member
has over 8 years of active service. The 8 years of active service does not have to be
continuous. Members found Unfit — EPTS, Not Ratable are not eligible for disability
severance pay or retirement if the member has less than 8 years cumulative active service,
but may be eligible for severance pay or retirement under other provisions of law.

e. Presumption of Fitness (PFit)

PFit means evidence establishes that the member’ s functiona impairment has not
caused a premature termination of acareer. Membersfound PFit are afforded the same
rights within the DES as those found Fit to continue naval service. Membersfound PFit are
not eigiblefor disability retirement, but are eligiblefor retirement under other provisions of
law, and for evaluation by the Department of Veterans Affairsfor disability compensation.
MEBSs submitted on members meeting the definition of PFit must be received by the PEB 60
days prior to the originaly approved retirement date to alow for adequate processing time.
MEBSs received within the 60-day window will be screened by amedical officer of the
Informal PEB to ensure serious conditions overcoming PFit are not overlooked. Cases not
accepted after medical review will be rejected, returned to the MTF, and service
headquarters notified to continue processing the member for retirement. See paragraph
3305 for a detailed discussion of PFit.

f. Overcoming PFit

The PFit rule can be overcome when certain conditions exist. Previoudly, if within the
presumptive period an acute, grave illness or injury occurred leading to an otherwise
Unfitting medical condition and the natural progression of that condition would normally
result in either asignificant life-span reduction/death or deterioration to the point where it
could warrant a permanent disability rating of 60 percent or higher the member would
overcome the presumption. This revision diminates the 60 percent threshold. See paragraph
3305.

0. Reconsideration

If found Fit to continue naval service, the service member may either accept the finding
or submit awritten request for reconsideration to the Informal PEB. The request for
reconsideration will include new medical information or significant non-medical
information not previoudy available. If found Unfit to continue naval service, the service
member has the right to accept the findings or demand aforma hearing before a Formal
PEB. In certain instances, members found Unfit may be reconsidered by the Informal PEB.
See paragraph 4214.

h. Death Deter minations

Death determinations shall be made in accordance with accepted medical standards and
the laws of the state where the member islocated at the time of higher evaluation or military
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medical standardsin effect for the foreign area where the member islocated at the time of
higher evaluation. In cases where Death Imminent Processing is desired, asigned statement
from the attending physician stating that the local laws governing determination of death are
understood, is required [refer to attachment () to enclosure (12)]. Do not forward to the
PEB, death imminent medical board reports for members who, by the applicable standards,
have died.

i. Medical Board Evaluations

A member may be removed from full military duty for up to 30 days of light duty for the
purpose of evaluation or treatment of amedical condition. If the member isunable to return
to full military duty at the end of these 30 days of light duty, the member will be referred to
aMedica Board for evauation for placement on Temporary Limited Duty (TLD) or referral
to the PEB. Continuous periods of light duty are prohibited (except that members referred
to aMedica Board may be recommended for another 30 days of light duty in order to
prevent further aggravation of the condition necessitating the Medical Board referral.) Only
enlisted members may be moved TEMDU to an MTF Medical Holding Company as
clinicaly indicated.

j. Temporary Limited Duty (TLD)

(1) For members of the Navy and Marine Corps, the period of TLD shall not exceed 16
months per career, cumulative, before the member either isreferred to the PEB for
evauation or isreturned to military duty.

(2) If TLD originally is granted for 8 months, and extension or renewa is needed, the
MTF shall submit the request to BUPERS (PERS-821) or CMC (MM SR-4), as appropriate,
based on amedica evduation that additiona TLD months likely will be sufficient to restore
the member to military duty.

k. Non-M edical Assessments (NMA)

A NMA isthe commanding officer’ s assessment of the member’ s performance of duty.
NMAswill be forwarded with the MEB report in al cases except in Situations of critical
illness or injury where the member has been declared “ Death Imminent”. This document is
crucia in summarizing the member’ s limitations from the perspective of the commanding
officer. TheNMA isone document, comprised of abrief questionnaire along with a
narrative summary. Given the disability evaluation system’s emphasis on performance, the
NMA'’s ability to highlight the sailor or Marine' s ability/inability to execute duties as
required of his/her rating/rank and the reality of their contribution is critical in portraying a
service member’ slimitations. Capturing the command’ s observations asto how the service
member’ simpairments have or have not impacted upon the member’ s ability to function
within the command through concise and succinct statements greatly assists the voting
membersin determining the Fit/Unfit potential of the member. Commanderswill ensure
that NMAs are submitted to the requesting facility within 15 calendar days from the date of
receipt of such request. See enclosure (11) for the format required of NMAs.
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|. Medical Boardson Fibromyalgia

This diagnosis must be made by or with the consultation of arheumatologist, who will
either be asignatory of the MEB report (with recent consultation report included when sent
to the Informal PEB) or the author of arecently typed addendum. A psychiatry addendum
must also be included.

m. Regection of Cases

Upon receipt, each case submitted to the PEB will undergo screening to ensure that the
fundamental elements needed for a determination of Fitness are included, i.e. current
physical exams, NMAS, appropriate signatures, etc. The President, PEB may reject any case
that lacks necessary or required information needed to determine Fitness, mental
competence, eigibility for disability benefits, or an appropriate disability rating. If, upon
review, it is determined that the medica board package lacks an item required for
submission, the case will be rejected and returned to sender. When rgjecting a case, the
President, PEB shall specificaly identify case deficiencies to enable the submitting medical
facility, general court-martial convening authority (GCMCA), or command having
cognizance over the member, to provide the necessary information. See paragraph 3203 for
detailed discussion of case rejection.

n. Medical Board Reports

Medical Board reports referring members to the PEB will be processed and received by
the PEB within 30 days of dictation of the MEB rather than 30 days from the decision by the
medical officer to submit a MEB. Rejection of a MEB by the PEB for completion of case
documentation standards per paragraph 3202 isincluded in this 30-day standard.

1002 Applicability

a Thisingtruction isto be used in the adjudication of all cases entering the DES after
the publication date of thisinstruction. [ Cases entering the DES prior to 22 Dec 1998, but
after May 14, 1997 are to be adjudicated under the provisonsof SECNAVINST 1850.4C
and references (b), (c), and (d) of the basic instruction. Cases entering the DES prior to May
15, 1997, will be adjudicated in accordance with SECNAVINST 1850.4C.]

b. Thisinstruction appliesto al members of the active force, the reserve component,
members placed on the TDRL, and former officersretired or released from active duty
without pay for physical disability. Processing for punitive discharge and processing for
administrative discharge for misconduct takes precedence over processing for disability.
For cases already being considered at the PEB, once the PEB isformally notified that
punitive action has been initiated, disability case processing isimmediately suspended
pending the outcome of the punitive action. Do not submit a case to the PEB for a member
who is being processed for a punitive discharge as the result of a captain’s mast or courts-
martia or for amember who is pending an administrative discharge due to misconduct.
When a punitive discharge or administrative discharge for misconduct does not result,
disability processing shall be resumed and completed.
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1003 Policy

a. Department of the Navy policy isto operate a system for disability evaluation
which makes a single determination of physical fitness to continue naval service, provides
for one nonautomatic appeal for members found Unfit to continue naval service, assures the
rights of the member afforded by law, protects the interests of the government, and eases
transition to civilian life for those found Unfit for continued naval service.

b. No active duty member of the naval service, including reservists on extended
active duty or reservists issued a Notice of Eligibility (NOE), may be retired or separated for
physical disability without a Forma PEB if demanded under section 1214 of reference (a).

c. No member of the reserve component shall be separated for being Not Physically
Quadlified for continued naval service without a Formal PEB unless he or she waives the
right. In this case, the member will bear the associated travel cost.

d. Inactive-duty reservists found Not Physically Qualified for continued naval
service by the CHBUMED shall be separated, unless the inactive duty reservist requests
referral to the PEB.

e. A reservist on extended active duty for more than 30 days or more who has been
released from active duty and is now in an inactive duty status and requestsreferral to the
PEB for a condition which the member aleges wasincurred or aggravated while on active
duty shall be processed into the DES and the PEB shall determine and record whether the
member is Fit or Unfit. In thisinstance the reservists comes under the provisions of 10
U.S.C. 1201 - 1203 and not 10 U.S.C. 1204 — 1206 (reference (a)). In such asituation, “in
line of duty while entitled to basic pay” rather than “proximate result” isthe applicable
statuary requirement for entitlement to disability compensation. Paragraph c of part 4 of
reference () pertains.

f. Officers Separated for Disability without Pay. An ad hoc Officer Disability
Review Board (ODRB) is established as required by Section 1554 of reference (a).
DIRNCPB will convene the ODRB when needed to review, at the request of an officer
retired or released from active duty without pay for physical disability, the findings and
decisions of the PEB, or of the predecessor board which made that determination.
Procedures for its operation are set out in enclosure (7).

g. The TDRL will be managed to minimize the number of members awaiting final
resolution of their duty status through timely reevaluation of their disabilities every 18
months, and prompt determinations of fitness for duty.

h. The number of members Unfit to continue naval service but retained in

Permanent Limited Duty (PLD) status shall be maintained at the minimum level cons stent
with the guidance in thisinstruction.
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1004 Procedure

Physical evaluation proceedings shall be conducted under proceduresin enclosure
(2) through (12) asfollows:

a. The PEB isestablished to act on behalf of the Secretary of the Navy (SECNAV)
in making determinations of Fitness to continue naval service, entitlement to benefits, and
disposition of service members referred to the PEB. Excluding any case designated by the
Secretary, the President, PEB, acting for the Secretary, shall issue thefindings of the PEB.

b. TheInforma PEB will perform record reviewsin cases sent before it, and the
President, PEB will notify the member by hand delivery or certified mail of the preliminary
findings based on a preponderance of the evidence of the record. The preliminary findings
become the PEB final determination upon afinding of Fit to continue naval service or upon
waiver of the hearing right by the member.

c. The PEB will advise the member of its preliminary findings asto Fitnessto
continue nava service, degree of disability, and entitlement to disability pay, and will
provide an opinion as to the combat-relatedness for federal income tax purposes of any
disability found. Dependent upon the nature of the case, amember hasthe following
options:

(1) Agree with arecords-only finding of Fit to continue naval service (or
Physically Quaified for continued service in the Naval/Marine Corps Reserves in the case
of inactive-duty reservists). Inthis case, thereisno right to a hearing; therefore, the member
isreferred to his or her service headquarters for appropriate assignment or disposition.

(2) Disagree with arecords-only finding of Fit to continue naval service (or
Physically Qualified for continued service in the Naval/Marine Corps Reservesin the case
of inactive-duty reservists) and request reconsideration. For the case to be reconsidered, the
member must provide medical or non-medical information not previoudy available or
considered. The member also must state whether or not ahearing isdesired if the finding of
Fit or Physically Qualified for continued nava service isunchanged. If the finding of Fit or
Physically Qualified for continued naval serviceis confirmed, thereisno right to a hearing.
Service members found Fit or Physically Qualified for continued naval service will be
referred by the PEB to their service headquarters for appropriate assignment or disposition .
TDRL personnel found Fit to continue nava service will be given the option either of
returning to active duty, being discharged from the naval service, or demanding a Formal
PEB. The DIRNCPB isauthorized to grant arequest for a hearing in the case of a member
found of Fit or Physically Qualified for continued naval service in order to preclude an error
or injustice.

(&) Within afinding of Fit to continue nava service isthe
understanding that the mere presence of adiagnosisis not synonymous with adisability. In
order to find that amember is Unfit for continued naval service, it must be established that
the medical disease or condition underlying the diagnosis actudly interferes significantly
with the member’ s ability to carry out the duties of his or her office, grade, rank or rating.
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(b) The PEB does not determine amember’ s status for deployability
or suitability; therefore, a PEB determination of Fit to continue nava service does not
preclude subsequent non-PEB determinations of temporary unfitness for specific
assignments, PRT/PFT participation, disqualification from special duties, or administrative
action (including separation) resulting from such determinations.

(3) Agree with records-only findings of Unfit to continue naval service and
waive theright to ahearing. Service membersfound Unfit who waive their right to a
hearing are referred by the PEB to CHNAVPERS, CMC (M&RA), or COMNAVRESFOR
for separation or retirement, as appropriate.

(4) Disagree with records-only findings, which include afinding of Unfit to
continue nava service and exercise theright to ahearing. The Forma PEB then will
conduct a hearing and recommend afina determination. The PEB merely expresses an
opinion on the combat relatedness of injuries or conditions. Pursue disagreements with the
PEB opinion by petitioning the Office of the Judge Advocate General. Disagreement with
the PEB opinion on combat-relatedness is not a basis for demanding or requesting a Formal
PEB.

(5) Disagree with records-only finding of Not Physically Qualified for
continued service in the Naval/Marine Corps Reserves (in the case of inactive-duty
reservists) and request a hearing. The Formal PEB then will conduct a hearing and make
recommended findings to the President, PEB, who will issue afina determination.

d. The member must exercise his or her optionsin subparagraph 1004c within 15
calendar days of notification by the PEB of the preliminary findings. Acceptance will be
presumed on the 16th calendar day following receipt of notification.

e. For members who have been found mentally incompetent, the assigned MTF
PEBLO will advise (in the following precedence order) either the member’ s court appointed
legal representative or the next-of-kin as defined in section 2049, of the findings and
available options. To assist the PEBLO in the performance of these duties, the PEB and
NCPB Legal Counsd are available for consultation.

f. When amember exercises the right to a hearing, or when SECNAV or DIRNCPB
authorizes a hearing, the Formal PEB will conduct afull and fair hearing, subject to the
review of President, PEB. The President, PEB, will issue the final determination.

0. President, PEB may defer acceptance of a case by the PEB when the
accompanying medical records, Line of Duty Determination/Investigation, or non-medical
documentation lack detailed information required for determination of Fitness, digibility,
combat-related injury, mental competence, or inactive reserve entitlement status, and task
the medical facility, command, or general court-martial convening authority having
cognizance over the submitting command or member to correct document deficiencies or
supply the required information. Prompt responses to such requests shall be provided.
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h. Thefindings of the PEB are final upon issuance by the President, PEB, or when
the member has agreed with the findings of the PEB and waived the right to ahearing. The
findings may not be changed, modified, set aside or reopened except for the correction of
errors or upon submission of a Petition for Relief (PFR). A member may petition
DIRNCPB for relief as provided in enclosure (5). Submit a PFR within 15 calendar days of
notification of the final determination of the PEB. Acceptance will be presumed on the 16th
calendar day following receipt of notification.

i. DIRNCPB will make a determination on each PFR filed based on the merits of
the case, and advise the petitioner by certified letter, with copies to the President, PEB,
CHNAVPERS and the CMC (M&RA), as applicable.

J. Inthe specid interest cases of flag and genera officers, and medical corps officers
of any grade who are on active or reserve duty, and at the time of referral for physica
disability evaluation, were scheduled for nondisability retirement under any provision of
reference (a) for age or length of service, the PEB determination will be made asa
recommendation to the Assistant Secretary of the Navy (Manpower and Reserve Affairs)
(ASN (M&RA)), prepared for submission to the Assistant Secretary of Defense (Health
Affairs) (ASD (HA)) for approval prior to fina decision by SECNAV. Section 1216 of
reference (a) and reference (c) applies.

k. Memberswho are Unfit to continue nava service may be retained on active duty
in PLD status for a specified period of time to meet shortages against authorized strengthin
an enlisted skill, competitive category, designator or specialty, or amilitary occupational
field or specidty, provided they can perform required duties in an authorized billet for that
skill. Unfit members may be retained in PLD status to complete a current tour of duty or to
provide continuity in key billets pending relief. Requests from Unfit members for
continuation in PLD status may also be considered as provided in enclosure (6).

I. Members Unfit to continue naval service may beretained in aPLD statusfor a
specified period of time, at the request of acommanding officer of amedical treatment
facility (MTF), to meet the need for that specific type of condition in a graduate medical
education program at a specific MTF that cannot be met at that MTF by other authorized
means and is essential to maintaining program accreditation. Unfit members also may be
retained for MTF-specific medical research protocols. In each case, retention requirements
must be fully documented to demonstrate essentiality, and must be approved by
CHBUMED and CHNAVPERS or CMC (M&RA), as applicable.

m. Members Unfit to continue naval service may be retained in aPLD statusfor a
specified period of time, at the request of acommanding officer of aMTF, to complete a
current episode of treatment at a specific MTF when the continuity of careis deemed
essentia for the following reasons:

(1) medical specidtiesor facilities are not available in the Department of
Veterans Affairs (VA) or,
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(2) transportation to another medical facility is medically contraindicated.

Transfer to the VA will take into consideration VA clinica resources. In each case, the
request must be documented fully and approved by the CHBUMED and the CHNAVPERS,
CMC (M&RA) or COMNAVRESFOR, as applicable.

n. Members Unfit to continue naval service may be retained on active duty in aPLD
status for the period required to complete their active service obligation for:

(2) enlisted education and training, including Enlisted Education
Advancement Program, initial and advanced skill training schools which require obligation
beyond initia enlistment contract, nuclear power field, advanced electronic field, and
advanced technical field programs and smilar programs. CHNAVPERS, CMC (M&RA) or
COMNAVRESFOR may waive this requirement on a case by case basis when, as the result
of adisabling condition, thereis no billet in which disabled members can perform the
required duties adequately.

(2) funded education programs including Naval Academy, Naval Reserve
Officer Training Corps (NROTC), Armed Forces Health Professions Scholarships,
Uniformed Services University of Health Sciences and equivalent funded education
programs, advanced education or technical training requiring additional obligated service,
including postgraduate education, service school or college, law school, medical residency
(including fellowships), flight training, nava flight officer training, and equivalent
programs. ASN (M&RA) may waive the requirement in cases where CHNAVPERS, CMC
(M&RA) or COMNAVRESFOR demonstrates that, as the result of the disabling condition,
thereisno billet in which the disabled officer can perform the required duties adequately.

1005 Prompt | dentification of Disability

It is not within the mission of the Department of the Navy to retain memberson
active duty or in the Ready Reserve to provide prolonged, definitive medical care whenitis
unlikely the member will return to full military duty. Accordingly, line commanders,
commanding officers of MTFs and individual medical and dental officers shall promptly
identify for evaluation by Medical Boards and appropriate referral to the PEB under this
instruction, those members presenting for medical care whose physical or mental fitnessto
continue nava service isquestionable.

1006 Use of Earned L eave

a Under current law, unused leave is reimbursed upon separation at less than full
pay and alowances. Memberswhose Medical Board reports have been accepted by the
PEB are encouraged to use their earned leave, especially leave that would be lost upon
separation. Cognizant commands shall make every effort to accommodate leave requests of
members physically able to do so.

b. Commands shal not charge annua leave to members required to report for
examination, medical treatment, rehabilitation, therapy, etc.
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c. Do not charge amember annual leave when official duty or convalescent leaveis
the proper category.

1007 Transition

Complete those Medical Board reports, which have been signed by the convening
authority prior to the date of thisinstruction under the procedures in the preceding edition of
thisinstruction, as modified by reference (b) through (d). All membersonthe TDRL on the
date of thisinstruction will be managed under this edition of thisinstruction.

1008 Medical Board Evaluations and Temporary Limited Duty(TL D) Processing
Time Standards

a. Medica Board Evaduations. A member may be removed from full military duty
for up to 30 days of light duty for the purpose of evauation or treatment of a medical
condition. If the member is unableto return to full military duty at the end of the 30 days of
light duty, the member will be referred to aMedica Board for evaluation for placement on
Temporary Limited Duty (TLD) or referral to the PEB. Continuous periods of light duty are
prohibited (except that members referred to a Medical Board may be recommended for
another 30 days light duty to prevent further aggravation of the condition necessitating the
Medical Board referral.) Enlisted members may be moved TEMDU to an MTF Medical
Holding Company as clinically indicated.

b. Temporary Limited Duty (TLD): Members should be placed on TLD when the
prognosisis that the member can be restored to full military duty within a reasonable period
of time, usually 16 months or less. The period of TLD shall be the number of months
needed to correct the incapacity, applying generally accepted medical standards of practice.
All officer MEBS, enlisted MEBs recommending initia periods of LIMDU longer than 8
months, and enlisted M EBs recommending subsequent periods of LIMDU must be
submitted to the member’ s service headquarters for departmental review.

(1) U. S. Navy

(&) Active Duty: TLD periods shall not exceed 16 months, per career,
cumulative. Extensons may be authorized by CHNAVPERS (PERS-821) on a case-by-
case basis. If TLD isoriginaly granted for 8 months, and an extension or renewal is
desired, the MTF shall submit the request to CHNAVPERS (PERS-821). Any extension or
renewal of TLD greater than 8 months must be approved by CHNAVPERS (PERS-821)
based on a medical evauation that the additional months of TLD will be sufficient to restore
the member to full duty. Upon completion of the authorized TLD, return the member to
duty or refer to the PEB.

(b) Naval Reserve: Thereisno TLD for membersin a Ready
Reserve status.

(2) U. S. Marine Corps
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(a) Active Duty

1. TLD may be approved for enlisted Marines at the local
MTF for up to an initia 8 months without the gpproval of CMC (MMSR-4). A copy of the
board must be forwarded to CMC (MM SR-4) for historicd record.

2. A re-evduation of the member must be made 2 months
prior to the completion of any period of LIMDU, and the MTF will inform CMC (MM SR-
4) of the member's new medical status prior to the completion of the LIMDU period.

3. After 16 months of LIMDU, CMC (MM SR-4) will
forward MEBsto the PEB. However, CMC (MM SR-4) reserves the prerogativeto
authorize an additional period of LIMDU for severe and unusual cases.

(b) Marine Corps Reserve. Thereisno Temporary Limited Duty for
membersin a Ready Reserve status.

1009 Disability Evaluation System (DES) Processing Time Standards

a. Refer service membersto the PEB for disability evauation as soon as it has been
ascertained that return to full duty is unlikely, and optimal medical treatment benefits have
been attained. To minimize the amount of Navy and Marine Corps manpower awaiting
determination of fitness for duty, and to provide prompt decisions to service members being
evaluated for disability, the following time standards are established. These time standards
may be exceeded only in unusua circumstances.

b. Medical Board Reports. Medical Board reports referring membersto the PEB
will be processed and received by the PEB within 30 days of the dictation of the MEB.
Rejection of aMEB by the PEB for completion of case documentation standards per
paragraph 3202 isincluded in this 30-day standard.

c. Physical Evauation Board (PEB)

(1) Records-based Disability Determination. Upon acceptance of the
Medical Board report and all necessary medical and non-medical documentation by the
PEB, the processing time to the date of the determination of the fina reviewing authority of
preliminary findings normally should be no more than 40 days.

(2) Hearing-based Disability Determination. Upon PEB receipt of the
member’ s decision to demand a Forma PEB hearing, the processing time to the date of the
determination of the final reviewing authority normally should be no more than 90 days.

d. Petitions For Relief (PFR). Upon DIRNCPB receipt of the Petition for Relief, the

processing time to the date of the determination of the final reviewing authority normally
should be no more than 45 days
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e. Officer Disability Review. Thefina reply to requests from officersretired or
released from active duty without pay for physical disability for review of their case
normally should be issued within 45 days of the date the request is received.

f. Separation/Retirement Date. The effective date of retirement/separation because
of physical disability (either permanent or temporary) normally shall be within 4-6 weeks,
on the average, after issuance of the "Notification of Decision”. The 4-6 week average
elapsed time standard, however, isaguideline, not an inflexible rule. 1t may be exceeded by
CHNAVPERS and CMC (MM SR-4) in such circumstances as severe hardship on the
member, taking earned leave when the member isunableto sdll it, infeasibility, such as
when there islonger lead-time for properly vacating government quarters or arranging
movement of household effects, and adverse effect on the service such as when it would
preclude contact relief of officersin command or other key billets.

1010 — 1099 Reserved
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ENCLOSURE 2 ABBREVIATIONS AND DEFINITIONS

2001 Abbreviations

ASD (HA) - Assistant Secretary of Defense (Health Affairs)
ASN (M&RA) - Assstant Secretary of the Navy (Manpower & Reserve Affairs)
BAC - Blood Alcohol Concentration

BCNR - Board for Correction of Naval Records

BUMED — Bureau of Medicine and Surgery

CCEP - Comprehensive Clinical Evaluation Program
CHBUMED - Chief, Bureau of Medicine and Surgery
CHNAVPERS - Chief of Naval Personnel

CMC - Commandant of the Marine Corps

CNO - Chief of Naval Operations

COMNAVRESFOR - Commander, Naval Reserve Forces
DES - Disability Evaluation System

DFAS — Defense Finance and Accounting Service
DIRNCPB - Director, Naval Council of Personnel Boards
DNEPTS - Did not exist prior to service (enlistment)
DSM — Diagnostic and Statistical Manual of Mental Disorders
DOD - Department of Defense

En Bloc - Notification of Decision to service headquarters
EPTS - Existed Prior to service (enlistment)

GCM - Generd Court-Martial

IRR - Individual Ready Reserve

JAG - Judge Advocate General of the Navy

JAGMAN - Manual of the Judge Advocate Genera

JFTR - Joint Federal Travel Regulations

LODI - Line of Duty Investigation

LODD - Line of Duty Determination

MANMED - Manua of the Medical Department

MEB — Medica Evauation Board

MOS - Military Occupational Specialty

MTF - Medica Treatment Facility

NCPB - Naval Council of Personnel Boards

NEC - Nava Enlisted Classification

NOE - Notice of Eligibility

NMA —Non-Medica Assessment

NROTC - Nava Reserve Officer Training Corps

ODRSB - Officer Disability Review Board

PDRL — Permanent Disability Retired List

PEB - Physical Evaluation Board

PEBLO - Physical Evaluation Board Liaison Officer

PFR - Petition for Relief

PLD - Permanent Limited Duty
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PPEB — President, Physical Evaluation Board
SECDEF - Secretary of Defense

SECNAYV - Secretary of the Navy

SECNAVINST - Secretary of the Navy Instruction
SURGEN - Surgeon General

SWATO - Southwest Asia Theater Of Operations
TDRL - Temporary Disability Retired List

TLD - Temporary Limited Duty

UCMJ - Uniform Code of Military Justice

VA - Department of Veterans Affairs

VASRD - Department of Veterans Affairs Schedule for Rating Disabilities
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Definitions 2002-2086

2002 Accepted Medical Principles

Fundamenta deductions, consistent with medical facts, which are so reasonable and
logical asto create avirtua certainty that they are correct.

2003 Accession Standards

Physical standards or guidelines that establish the minimum medica conditions and
physical defects acceptable for an individua to be considered eligible for appointment,
enlistment or induction into the military services under DoD Directive 6130.3 of 3 June
1994 (NOTAL).

2004 Active Duty
Full-time duty in the active military service of the United States. It includes:

a. Full-time Active Reserve Duty.
b. Annual training .

c. Attendance while in active military service a a school designated as service
school by law or by the Secretary of the Military Department concerned.

d. Service by amember of a Reserve component ordered to active duty (with or
without consent), or active duty for training (with consent), with or without pay under
competent orders.

2005 Active Duty For A Period Of More Than 30 Days

Active duty under acall or order that does not specify aperiod of 30 days or less (10
U.S.C. 101(23)).

2006 Active Reserve Status

Status of al Reserves not on an active-duty list maintained under Section 574 or
620 of 10 U.S.C. (reference (@), except those on an inactive status list or in the Retired
Reserve. Reservistsin an active status may train with or without pay, earn retirement points,
and may earn credit for and be considered for promation. In accordance with the Reserve
Officer Personnel Management Act (ROPMA), amember in an Active Reserve status must
be on the Reserve Active-Status List (RASL)(10 U.S.C. 14002 reference (a)).

2007 Active Service
Service on active duty or in the full-time Active Reserve program.

2008 Amputation

a. Upper Extremities. Amputation of part or parts of an upper extremity, which
resultsin impairment at least equivalent to the loss of use of a hand.
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b. Lower Extremities:

(1) Lossof atoe or toes, which precludes the ability to run or walk without
perceptible limp, or to engage in fairly strenuous jobs.

(2) Any loss greater than that specified above to include foot, leg, or thigh .

2009 Amputation Rule

The combined rating for disabilities of an extremity shall not exceed the rating for
the amputation at the elective level, were amputation to be performed. For example, the
combined evaluations for disabilities below the knee shall not exceed the 40 percent
evaluation, diagnostic code 5165. This 40 percent rating may be further combined with
evaluation for disabilities above the knee but not exceed the above the knee amputation
electivelevel. Painful neuromaof astump after amputation shall be assigned the evauation
for the eective site of reamputation.

2010 Analogous Ratings

An unlisted condition may be rated under a code for aclosely related disease or
injury in which not only the functions affected, but also the anatomical localization and
symptomatology are closely analogous. Conjectura analogieswill be avoided, aswill the
use of analogous ratings for conditions of doubtful diagnosis, or for those not fully
supported by clinical and laboratory findings. Nor will ratings assigned by analogy to
organic diseases and injuries be assigned by analogy to conditions of functional origin.

2011 Bilateral Factor

When apartid disability resultsfrom injury or disease of both arms, both legs, or of
paired skeletal muscles, theratings for the disabilities of the right and |eft paired sides are
first combined in the standard manner. Add 10 percent of the result (called the Bilateral
Factor) to the first combined rating before proceeding with further combinations, or
converting to degree of disability . Bilateral Factor is applied to the bilateral disability
combination before final combinations with unpaired disabilities are carried out. Treat
rating for a"Bilateral" disability (combined rating plus the Bilateral Factor) as one disability
rating when arranging multiple impairmentsin order of severity prior to calculating further
combinations. For example, with disabilities evaluated at 60 percent, 20 percent, 10 percent
and 10 percent (the two 10s representing bilatera disabilities), the order of severity would
be 60, 21 and 20. The 60 and 21 combine to 68 percent and the 68 and 20 to 74 percent,
converted to 70 percent asthe final degree of disability. (See paragraph b, below, when
thereis more than one paired disability.)

a Theterms"arms' and "legs’ refer to the whole upper and lower extremities
respectively. Thus, when there is a compensable disability of theright thigh (for example,
amputation), and of the left foot (for example, amputation of the great toe ), the Bilatera
Factor applies. Similarly, the Factor is applied whenever there are compensabl e disabilities
affecting use of paired extremities regardless of location or specified type of impairment,
except as noted in paragraph c., below.
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b. The correct procedure when applying the Bilateral Factor to disabilities affecting
both upper extremities and both lower extremitiesisto combine the ratings of the
disabilities affecting the four extremitiesin order of their individual severity and apply the
Bilateral Factor by adding 10 percent of the result to the total combined value thus attained.

c. Bilaterd Factor isnot applicable unlessthereis an unfitting disability in each of
two paired extremities or paired skeletal muscles. Special instructions regarding the
applicability of the Bilateral Factor are provided in various parts of the VASRD. For
example, codes 7114 - 7117 and codes 8205 - 8412. Bilateral Factor is not gpplicablein
skin disabilities rated under code 7806.

2012 Clear and Convincing Evidence

Asastandard of proof, it isthat quantum of evidence beyond a mere preponderance,
but below that of “beyond a reasonable doubt,” such that it will produce in the mind of the
fact finder afirm belief asto the facts sought to be established.

2013 Combat-Related Injury Or Disease

This standard coversthose injuries and diseases attributable to the special dangers
associated with armed conflict or the preparation or training for armed conflict. Consider
physical disability to be combat-related if theinjury or disease, by itself, makes the member
Unfit, and wasincurred under any of the circumstances listed below.

a. Asadirect result of armed conflict: Armed conflict (5 U.S.C. 3502, 5532, 6303)
(part 5 of reference (c)). The physical disability isadisease or injury incurred intheline of
duty as adirect result of armed conflict. The fact that amember may have incurred a
disability during aperiod of war or in an area of armed conflict, or while participating in
combat operations, is not sufficient to support thisfinding. There must be a definite causal
relationship between the armed conflict and the resulting Unfitting disability.

(1) Armed conflict includes awar, expedition, occupation of an area or
territory, battle, skirmish, raid, invasion, rebellion, insurrection, guerrilla action, riot, or any
other action in which service members are engaged with a hostile or belligerent nation,
faction, force, or terrorists.

(2) Armed conflict also may include such situations as incidentsinvolving a
member while interned as a prisoner of war or while detained against hisor her will in
custody of a hostile or belligerent force, or while escaping or attempting to escape from such
confinement, prisoner of war, or detained status.

b. While engaged in extrahazardous service. Such service includes, but is not
limited to, aeria flight duty, parachute duty, demolition duty, experimental stress duty, and
diving duty.

¢. Under conditions ssimulating war. In genera, this covers disabilities resulting
from military training, such as war games, practice aerts, tactical exercises, airborne
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operations, leadership reaction courses, grenade and live fire weapons practice; bayonet
training; hand-to-hand combat training; repelling, and negotiation of combat confidence and
obstacle courses. It does not include physical training activities, such as calisthenics and
jogging or formation running and supervised sports.

d. Caused by an instrumentality of war. Occurrence during a period of war is not
required. A favorable determination is madeif the disability wasincurred during any
period of service asaresult of such diverse causes as wounds caused by a military weapon,
accidents involving amilitary combat vehicle, injury, or sickness caused by fumes, gases, or
explosion of military ordnance, vehicles, or materia. However, there must be a direct
causal relationship between the instrumentality of war and the disability. For example, an
injury resulting from a service member falling on the deck of aship while participating in a
sports activity would not normally be considered an injury caused by an instrumentality of
war (the ship) since the sports activity and not the ship caused the fall. The exception occurs
if the operation of the ship caused the fall. See paragraphs 3506 and 3507.

2014 Compensable Disability

A medical condition determined to be Unfitting by reason of physical disability,
which meets the statutory criteriaunder Chapter 61 of 10 U.S.C., reference (a) for
entitlement to disability retired or severance pay.

2015 Competency Board

A board consisting of at least three medical officers or physicians (including one
psychiatrist) convened to determine whether a member is competent (capable of making a
rational decision regarding hisor her financial affairs). See paragraph 2046 (Mental
Incompetence).

2016 Conditions Not Constituting a Physical Disability
Certain conditions and defects of adevelopmenta nature designated by the

Secretary of Defense do not constitute a physical disability and are not ratablein the
absence of an underlying ratable causative disorder. If thereis acausative disorder, rateitin
accordance with other provisions of thisinstruction. These conditionsinclude, but are not
limited to, those listed in the paragraph below. Such conditions should be referred for
appropriate administrative action under other laws and regulations.

a Enuress

b. Sleepwalking and/or Somnambulism

c. Dydexiaand Other Learning Disorders

d. Attention Deficit Hyperactivity Disorder

e. Stammering or Stuttering

f. Incapacitating fear of flying confirmed by a psychiatric evaluation
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g. Airsickness, Motion, and/or Travel Sickness
h. Phobic fear of Air, Seaand Submarine Modes of Transportation
i. Certain Mental Disordersincluding:
(1) Uncomplicated Alcoholism or other Substance Use Disorder
(2) Personality Disorders
(3) Mental Retardation
(4) Adjustment Disorders
(5) Impulse Control Disorders
(6) Homosexuality
(7) Sexuad Gender and Identity Disorders and Paraphilias
(8) Sexud Dysfunction
(9) Factitious Disorder
j. Obesity
k. Over height
|. Psuedofolliculitis barbae of the face and/or neck
m. Medical Contraindication to the Administration of Required Immunizations
n. Significant alergic reaction to stinging insect venom
0. Unsanitary habits

p. Certain Anemia's (in the absence of unfitting sequelae) including G6PD
Deficiency, other inherited Anemia Trait, and Von Willebrand's Disease

g. Allergy to Uniformed Clothing or Wool
r. Long seeper syndrome

S. Hyperlipidemia
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2017 Convalescent Rating (see VASRD)

This principle does not apply to the ratings awarded by the DON sinceitis
presumed the member has had an appropriate amount of time for conval escence prior to
submission of the medical board.

2018 Death

Total and permanent cessation of al vital functions. A determination of death must
be made in accordance with accepted medica standards and the laws of the State where the
member islocated or the military medical standardsin effect at an overseaslocation. See
paragraph 3904.

2019 Deployable

A determination that the member is free of amedical condition(s) that prevents
positioning the member individually or as part of a unit, with or without prior notification, to
alocation outside the Continental United States for an unspecified period of time. Non-
deployability does not necessarily equate to Unfitness.

2020 Disability Benefits

a. Active Duty. Disability retirement pay and severance pay, authorized by 10
U.S.C., Chapter 61, provided for members, who, if otherwise qualified, become Unfit to
continue nava service because of physical disability acquired or aggravated while entitled to
receive basic pay. Once released from active duty and no longer entitled to receive base
pay, members or former members are not authorized benefits under 10 U.S.C., Chapter 61,
even though their disabilities are service connected. Rather, such members or former
members must file separate disability claims with the Department of Veterans Affairs (VA).

b. Reserve Component Members. A Reserve component member shall be
adjudicated under the statutory provisions gpplicable to hisor her duty status at the time of
onset or aggravation of the condition for which the member is determined Unfit. This
means a Ready Reserve member not on extended active duty at the time of hisor her referral
into the DES, but who is determined Unfit for adisability incurred or aggravated while the
member was on a call to active duty of more than 30 days, comes under the provisions of 10
U.S.C. 1201 - 10 U.S.C. 1203 and not 10 U.S.C. 1204 - 1206 (reference (a)). Insuch a
situation, "in line of duty while entitled to basic pay" rather than "proximate result” isthe
applicable statutory requirement for entitlement to disability compensation.

2021 Disability Retired Pay

Regular periodic compensation a member receives who is retired because of
disability from active service.

2022 Disability Severance Pay

One-time compensation received by a member who is discharged because of
disability resulting from active service. Also, see10 U.S.C. 1212.
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2023 Disposition

PEB directs service headquarters to effect amember’ s status within the naval
service. Asused inthisinstruction, “disposition” may mean one or a combination of the
following:

Disposition: Directed Action
Fit to continue naval service Return to duty
Discharge under other provisions of law
Remove from TDRL
Unfit to continue naval service Discharge with severance pay
Discharge without severance pay
Transfer to TDRL
Continue on TDRL
Transfer to Permanent Disability Retired List
Physically Qualified for Return to duty
continued naval service inthe
Reserves
Not Physically Qudified for Discharge from the Reserves
continued naval service inthe Non-Disability Retirement (more than
Reserves 15 years service-10 U.S.C. 12731b)

Administrative remova from the TDRL for failure to undergo 18-month periodic physical
examinations, and discharge without severance pay and other benefits will be effected at the
end of the service member’s 5-year authorized TDRL period.

2024 Duty Related | mpairments

Impairments which, in the case of amember on active duty for 30 days or less, are
the proximate result of, or were incurred inthe line of duty after September 23, 1996, asa
result of:

a. Performing active duty or inactive duty training ;

b. Traveling directly to or from the place at which such duty is performed; or

c. After September 23, 1996, aninjury, illness, or disease incurred or aggravated
while remaining overnight, between successive periods for purposes of IDT, at or in the
vicinity of the site of the IDT, if the Site is outside reasonable commuting distance of the

member's residence. Reasonable commuting distance is defined as a 100-mile radius.

2025 En Bloc
See paragraph 2054 Notification of Decision.
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2026 Existed Prior To Entry (EPTE)

A finding formerly used by the PEB when evidence established that the member was
Unfit due to amedical impairment that existed prior to entry in the military service which
was not permanently aggravated by military service; therefore, was not rated. The term
EPTE asused in previous versions of thisinstruction means the same as, and has been
replaced by, the term Existed Prior to Service (EPTS).

2027 Existed Prior To Service (EPTS)

A finding by the PEB that evidence establishes that the member is Unfit to continue
naval service dueto amedica imparment that manifested or existed prior to entry in the
military service which has not been permanently aggravated by military service. Members
found Unfit — EPTS, Not Ratable are not eligible for disability severance pay or disability
retirement if they have less than 8 years cumulative active service, but may be eligible for
severance pay or retirement under other provisions of law (See “What isthe 8 year rule”
enclosure (10)). Theterm EPTS as used in references (b) through (d) and for the purposes of
this instruction replaces the term EPTE .

2028 Extended Active Duty
Active duty under orders specifying a period of more than 30 days.

2029 Final Reviewing Authority
That position with the power to make fina decisions on cases before the PEB.

2030 Final Decision
A final decision shall be construed as having been issued when:

a. the member accepts, either actualy or constructively, the findings of the PEB
following arecord review, subject to review and approval, or

b. the President, PEB, issues the Findings Letter following aformal hearing, or
c. aPFRisacted upon by the DIRNCPB or higher authority.

2031 Findings

Decisions concerning a member's Fitness to continue naval service and disability
eligibility and rating arrived at by the PEB.

2032 Findings Letter

A letter from the President, PEB, DIRNCPB, or SECNAV to the member being
processed within the DES informing him or her of thefindings of the PEB.

2033 Fit

A finding by the PEB meaning that the member is Fit to continue naval service
based on evidence that establishes that the member is reasonably able to perform the duties
of hisor her office, grade, rank or rating, to include duties during aremaining period of
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Reserve obligation. Within afinding of Fit to continue naval serviceisthe understanding
that the mere presence of adiagnosisis not synonymous with adisability. 1t must be
established that the medical disease or condition underlying the diagnosis actually interferes
significantly with the member’ s ability to carry out the duties of hisor her office, grade, rank
or rating. Members found Fit to continue nava service by the PEB are ligible for
appropriate assgnment. However, afinding of Fit by the PEB does not preclude subsequent
temporary determinations of unsuitability for deployment or PRT/PFT participation,
disqualification for special duties, Temporary Limited Duty or administrative action
resulting from such determinations.

2034 Full And Fair Hearing

A hearing held by aboard, before which the Service member has the right to make a
personal appearance with the assistance of counsel, and to present evidencein hisor her
behalf.

2035 Guardian /Committee

Person or persons appointed by a court of competent jurisdiction to act for a
mentally incompetent member under limitations, if any, established by the court. Their
actions are legally binding on the member.

2036 Impairment Of Function

Any disease or residud of aninjury that resultsin alessening or weakening of the
capacity of the body or its partsto perform normally, according to accepted medical
principles.

2037 Inactive Duty Training (1DT)

Duty prescribed for Reservigts, other than active duty or full-time National Guard
Duty, under 37 U.S.C. 206 or other provison of law. It does not include work or study in
connection with a correspondence course of a Uniformed Service.

2038 Incapacitation Board
See paragraphs 2015 Competency Board, 2046 Mental Incompetence.

2039 Incurred While Entitled To Receive Basic Pay

a "Incurred " refersto the date or time when adisease or injury is contracted or
suffered, as distinguished from alater date, when the PEB determines that a member has
become Unfit to continue naval service asaresult of such disease or injury. Physical
disability due to natural progression of disease or injury is"incurred” at the time the disease
or injury causing the disability is contracted. When the increasein physical impairment
during serviceisin excess of that due to natural progression of the disease or injury, the
increase is due to aggravation by service.

b. "While entitled to receive basic pay" encompasses al types of duty, which
entitled the member concerned to receive active duty basic pay. It aso includes any duty
without pay, which may be counted the same as duty with pay, such as reserve personnel
drilling in non-pay billets. For purposes of administering disability benefit under 10 U.S.C.,
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Chapter 61, midshipmen are not entitled to receipt of basic pay. In addition, membersin an
appellate or excess |eave status are not entitled to receive basic pay. This definition shall not
be construed to entitle any member not on active duty, who, at the time of separation from
active duty was considered Fit to continue nava service, to benefits under 10 U.S.C,,
Chapter 61, because of an increase in impairment occurring while the member was not
entitled to basic pay.

2040 Injury
Damage or wound to the body, traumatic in origin.

2041 Instrumentality Of War

A vehicle, vessdl, or device designed primarily for Military Service, and intended for
usein such service a the time of the occurrence of theinjury . It also may be avehicle,
vessdl, or device not designed primarily for Military Serviceif use of or occurrence
involving such avehicle, vessdl, or device subjects the individual to a hazard peculiar to
Military Service. Thisuse or occurrence differsfrom the use or occurrence under smilar
circumstancesin civilian pursuits. There must be adirect causal relationship between the
use of the instrumentality of war and the disability, and the disability must be incurred
incident to a hazard or risk of the service.

2042 Lineof Duty Investigation

Aninquiry used to determine whether an injury or disease of amember performing
military duty wasincurred inaduty status; if not in a duty status, whether it was aggravated
by military duty; and whether incurrence or aggravation was due to the member's intentional
misconduct or willful negligence.

2043 Medical Evaluation Board (MEB)

A body of physicians (or others specifically designated by CHBUMED) convened in
accordance with reference (f), Chapter 18, to identify members whose physical and/or
menta qualification to continue on full duty isin doubt or whose physical and/or menta
limitations preclude their return to full duty within areasonable period of time. They are
convened to evaluate and report on the diagnosi's; prognosis for return to full duty; plan for
further treatment, rehabilitation, or convalescence; estimate of the length of further
disability; and medical recommendation for disposition of such members.

2044 M ember
Unless otherwise defined, a“member” may be acommissioned officer,
commissioned warrant officer, warrant officer, aviation candidate or enlisted person of the
regular or reserve forces, including aretired person of the naval service. Theterm "retired
person” includes members of the Fleet Reserve and Fleet Marine Corps Reserve who arein
receipt of retainer pay. Midshipmen of the Navy are not “members’ (10 U.S.C. 5001).

a "Navy" meansthe U.S. Navy. It includesthe Regular Navy, the Fleet Reserve
and the Nava Reserve.

2-12 Enclosure (2)



SECNAVINST 1850.4E
30 APRIL 2002

b. "Marine Corps' meansthe U.S. Marine Corps. It includesthe Regular Marine
Corps, the Fleet Marine Corps Reserve and the Marine Corps Reserve.

c. "Member of the Navd Service" means a person appointed or enlisted in, or
inducted or conscripted into, the Navy or the Marine Corps.

2045 Member, Enlisted
A person serving in an enlisted grade or rating (10 U.S.C. 5001 (a)(4)).

2046 Mental Incompetence

Mental incompetence is the condition of a member who has been found by medical
authority designated in paragraph 3414 to be mentally incapable of managing his or her own
financial or persona affairs. For the purposes of thisinstruction, mental incompetency and
mental incapacitation are Synonymous.

2047 Misconduct

For purposes of disability entitlements, misconduct consists of Intentional
Misconduct or Willful Neglect as described in paragraphs 2087 and 3410d.

2048 Natural Progression

The worsening of a pre-Service impairment that would have occurred as aresult of
similar activity regardless of Military Service.

2049 Next Of Kin

Next of kinin order of preference: spouse; if no spouse, eldest child over age of
magjority (including children of aprior marriage); if thereis no spouse and no child is over
the age of mgjority, then the father or mother (when parents are living together, or separate
after the member has entered the service, the father is normally considered the next of kin.
When parents separate or divorce before the member's entry into the service, the parent
having legal custody of the member will be considered the next of kin. If neither or both
parents had legal custody, give preference to the parent the member resided with prior to
entry into the service); if none of the foregoing, then the eldest sibling or other blood relative
in that order.

2050 Non-Compliance

The unreasonable failure or refusal to submit to prescribed therapy, which
aggravates amember’ s degree of disability. Thisincludes, but is not limited to, the refusal
to submit to medica or surgica treatment or therapy, to take prescribed medications, or to
observe prescribed restrictions on diet, alcohol, drugs, or tobacco. See paragraph 3805.

2051 Non-Deployable

A determination made by service personnd authorities or local medical authorities
that the member has amedical condition (s) that temporarily or permanently prevents
positioning the member individually or as apart of aunit with or without prior notification
to alocation outside the Continental United States for a specified period of time. The
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inability to perform dutiesin every geographic location and under every conceivable
circumstance is not the standard to be used as the basis for making this determination.
Members who are determined to be non-deployable for a condition that is permanent in
nature and significantly interferes with his or her ability to perform the duties of office,
grade, rank or rating should be referred to the PEB for disability evaluation. While non-
deployability shall be one of many factors considered by the PEB in determining Fitness for
continued nava service, non-deployability alone will not normally constitute abasisfor a
finding of Unfit to continue naval service. See paragraphs 2033 (Fit), 2085 (Unfit).

2052 Non-Duty Related | mpair ments

Impairments of members of the Reserve components that were neither incurred nor
aggravated while the member was performing duty, to include no incident of manifestation
while performing duty which raises the question of aggravation . Members with nonduty
related impairments are dligible to be referred to the PEB for solely a Fitness determination
but not a determination of digibility for disability benefits.

2053 Notice Of Eligibility (NOE)

A document that isissued when it is determined that an injury or disease was
incurred or aggravated by reserve service and may authorize disability severance pay or
disability retired pay to include medical care, travel to and from medica treatment,
incapacitation pay and/or drill pay and processing through the DES. A member of the
selected reserve with more than 15 years of serviceis dligible for anon-regular retirement.

2054 Notification Of Decision (En Bloc)

A document issued by the President, PEB or DIRNCPB informing the
CHNAVPERS or CMC (M&RA), as appropriate, of the final decision and directing
disposition in amember's case.

2055 Not Physically Qualified (NPQ) For Continued Naval Service

A PEB-directed disposition applied to areservist when he or sheisunableto
continue service in the Nava or Marine Corps Reserves because of a non-duty related
disease or injury which precludes the member from performing the duties of hisor her
office, grade, rank, or rating in such amanner asto reasonably fulfill the purpose of hisor
her reserve employment. An NPQ vice Unfit determination is made in those casesin which
an NOE has not been granted by CHNAVRES or CMC (M&RA).

2056 Observation Ratings

The VASRD, in cases of malignancy, has ratings applicable for a6-month to 2-year
period of observation. Following this period of observation, residuals will be rated.
Observation ratings do apply to the Military Departmentsif the member isfound UNFIT.

2057 Office, Grade, Rank, Or Rating, Military Occupational Specialty (MOYS)

a. Office. A position of duty, trust, authority to which an individua is appointed.
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b. Grade. A step or degree in agraduated scale of office or military rank that is
established and designated as a grade by law or regulation (E-7, O-5, W-2).

c. Rank. The order of precedence among members of the Armed Forces.

d. Rating. The occupational fields prescribed for Sailors (BM, Boatswan's Mate;
DT, Denta Technician; etc.) or Primary Military Occupationa Specidties (PMOS)
prescribed for Marines (0311, Rifleman; 3531, Motor Vehicle Operator; etc). Does not
include secondary specialties (NEC or SMOS).

2058 Officer

“Officer " means amember of the naval service servingin acommissioned or
warrant officer grade . It includes, unless otherwise specified, a member who holds a
permanent enlisted grade and a temporary appointment in acommissioned or warrant officer
grade (10 U.S.C. 5001(a)(5)).

2059 Officer, Commissioned

"Commissioned Officer " means amember of the naval service servingin agrade
above warrant officer, W-1. It includes, unless otherwise specified, amember who holds a
permanent enlisted grade or the permanent grade of warrant officer, W-1, and atemporary
appointment in a grade above warrant officer, W-1 (10 U.S.C. 5001(8)(6)).

2060 Officer, Warrant

"Warrant Officer " means amember of the naval service serving in awarrant officer
grade. It includes, unless otherwise specified, a member who holds a permanent enlisted
grade and atemporary appointment in awarrant officer grade (10 U.S.C. 5001(a)(7)).

2061 Optimum Hospital And Medical Treatment Benefits

The point of hospitalization or trestment when a member's progress appears to be
stabilized; or when, following administration of essentia initial medical treatment, the
patient's medical prognosis for being capable of performing further duty can be determined.

2062 Pending Retirement

Service members shal be considered to be pending retirement when the dictation of
the member's MEB report occurs after any of the circumstances designated in subparagraphs
athrough e below. See paragraph 3305.

a. When amember's request for voluntary retirement has been approved.
Revocation of voluntary retirement ordersfor purposes of referral into the DES does not
negate application of the presumption .

b. An officer has been approved for Selective Early Retirement.

c. An officer iswithin 12 months of mandatory retirement due to age or length of
service.
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d. An enlisted member iswithin 12 months of hisor her High Year Tenure (HYT) or
expiration of active obligated service (EAOS) and will be eligible for retirement at his or
her HYT or EAOS.

e. An enlisted member iswithin 12 months of retirement digibility and the
member’s EAOS has or will expire prior to the member being retirement eligible.

2063 Percentage Of Disability

Percentage ratings of the VASRD, as modified by enclosure (9) of this instruction,
represent, asfar as can practicably be determined, the average impairment in earning
capacity resulting from diseases and injuries and their residual conditionsin civil
occupations.

2064 Performing Military Duty Of 30 Days Or Less

Term used to inclusively cover the categories of duty pertaining to 10 U.S.C. 1204 -
1206 (reference (a)) (active duty, IDT, and travel directly to and from active duty or IDT).

2065 Permanent Limited Duty (PLD)

The continuation on active duty or in the Ready Reserve in alimited duty capacity
of aservice member determined Unfit asaresult of physical disability evaluation or
medical disqualification. Authority to grant PLD islimited to service headquarters.

2066 Permanent Nature Of A Disability

For the purpose of thisinstruction, this term means that a service member is not able
to return to full military duties. It does not mean that the condition is stabilized nor does it
mean that it will continually impact on the member’ s future earning capacity.

2067 Petition For Relief (PFR)

When the findings of the PEB become final, after a Forma PEB hearing, and the
member has exhausted al available options with the PEB, members who have not been
discharged or separated, and TDRL personnel, may Petition For Relief (PFR). Members
who have been separated or permanently retired may till petition the Board for Correction
of Nava Records (BCNR). The only basesfor relief by means of PFR are:

a. New or Newly Discovered Evidence.
b. Fraud, Misrepresentation, or Other Misconduct .
c. Mistake Of Law.

See enclosure (5) of thisinstruction.

2068 Physical Disability
Any impairment due to disease or injury, regardless of degree, that reduces or

prevents an individua's actual or presumed ability to engage in gainful employment or
normal activity. Theterm "physical disability” includes mental disease, but not such
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inherent defects as behavioral disorders, adjustment disorders, persondlity disorders, and
primary mental deficiencies. A medical impairment or physical defect standing alone does
not congtitute aphysical disability. To congtitute a physical disability, the medical
impairment or physical defect must be of such a nature and degree of severity asto interfere
with the member's ability to adequately perform hisor her duties.

2069 Preliminary Findings Letter
Initial findings from the Informal PEB.

2070 Preponderance Of Evidence

Evidence that tends to prove one side of a disputed fact by outweighing the evidence
on the other side (that is, more than 50 percent). Preponderance does not necessarily mean a
greater number of witnesses or agreater mass of evidence, rather, preponderance means a
superiority of evidence on one side or the other of adisputed fact. It isaterm that refersto
the quality, rather than the quantity of the evidence. “More likely than not.” See paragraph
2012 (Clear and Convincing).

2071 Presumed Fit (PFit)

PEB finding applied to service members pending retirement at the time they are
referred to the PEB for disability evaluation and, therefore, are evaluated under a
presumption of Fitness. A finding of PFit means evidence establishes that the member’s
functional impairment has not caused the premature termination of their career. Members
found to be PFit are afforded the same rights within the DES as those found Fit to continue
nava service. Membersfound PFit are not eligible for disability retirement, but are eligible
for retirement under other provisions of law, and for evaluation by the VA for disability
compensation. See paragraph 3305.

2072 Presumption

An inference of the truth of a proposition or fact, reached through a process of
reasoning and based on the existence of other facts. Mattersthat are presumed need no
proof to support them, but may be rebutted by evidence to the contrary.

2073 Prior Service Impairments

Any medical condition incurred or aggravated during one period of service or
authorized training in any of the Armed Forcesthat recurs or is aggravated during | ater
service or authorized training, regardless of the time between. Prior Service Impairments
normally should be considered incurred in the line of duty provided the condition or
subsequent aggravation was not the result of the member’s misconduct or willful
negligence. See paragraph 3409.

2074 Proximate Result

A permanent disability the result of, arising from, or connected with active duty,
annual training , active duty for training, or inactive duty training (IDT), (etc.) to include
travel to and from such duty or remaining overnight between successive periods of inactive
duty training. Proximate result is a statutory criteriafor entitlement to disability
compensation under Chapter 61 of reference (a) applicable to Reserve component members
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who incur or aggravate a disability while performing an ordered period of military duty of
30 daysor less.

2075 Pyramiding
Term used to describe the application of more than one rating to any area or system

of the body when the total functional impairment of that area or systemis reflected
adequately under a single appropriate code. Disability from injuriesto the muscles, nerves,
and joints of the extremity may overlap to agreat extent. Special rulesfor their valuation
areincluded in appropriate sections of the VASRD and in part (8) of enclosure (3) of this
instruction. Related diagnoses should be merged for rating purposes when the VASRD
provides a single code covering all manifestations. This prevents pyramiding and reduces
the chance of over-rating. For example, disability from fracture of atibiainvolving
malunion, limitations of dorsiflexion, eversion, inversion, and subtalar motion, aswell as
traumatic arthritis of the ankle would be rated using one diagnostic code (5271) that reflects
overall ankle function, rather than by adding separate ratings for the limitations of motion
and the traumatic arthritis.

2076 Ready Reserve

Units and individual reservigtsliable for active duty as outlined in Sections 12301
(Full Mobilization) and 12302 (Partial Mobilization) of 10 U.S.C. (reference (a)). This
includes members of units, members of the Active Reserve Program, Individual
Mobilization Augmentees and the Individual Ready Reserve.

2077 Reserve Component

Either the United States Naval Reserve or the United States Marine Corps Reserve
(10 U.S.C. 10101).

2078 Retention Standards

Physical standards or guidelines that establish those medical conditions or physical
defects that may render a service member Unfit for further military service and are therefore
causefor referral of the member into the DES.

2079 Secretary
Unless otherwise qualified, refersto the Secretary of the Navy.

2080 Service Aggravation

The permanent worsening of a pre-service medical condition over and above the
natural progression of the condition caused by trauma or the nature of military service.

2081 Temporary Disability Retired List (TDRL )

A list maintained by the CNO or CM C of members Unfit to continue naval service
because of physical disability, who meet the requirements of 10 U.S.C., Chapter 61 for
disability retirement, and whose disabilities are not yet determined to be stabilized or
permanent. Except for cases processed under imminent death procedures, members with
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unstable conditions rated at a minimum of 80 percent and which are not expected to
improve to less than an 80 percent rating, shall be permanently retired.

2082 Temporary Limited Duty (TLD)

Specified period of limited duty, normally not to exceed 16 months per career,
cumulative, authorized initialy at amedical treatment facility (except for officer MEBs or
MEBs longer than 8 months) by amedical board for cases in which the prognosisis that the
member can be restored to full duty within the specified period. See paragraph 1001j and
1008b.

2083 Trustee

a. 37 U.S.C. 602 authorizes the SECNAYV to appoint any person to receive active
duty or retired pay of an incompetent member for the benefit of the member. That authority
has been delegated to the Defense Finance and Accounting Service (DFAS).

b. A trustee appointed by the DFAS for the purposes of 37 U.S.C. 602 isa person
authorized to receive and distribute the active duty or retired pay of amember of the Navy
or Marine Corps, for the benefit of the member, who has been found mentally incapable of
managing his or her financial affairs. This person, or the primary next of kin, has authority
to act for the member in e ecting the member's options following receipt of PEB findings.

2084 Unauthorized Absence

Any absence from duty without authority such as contemplated under Articles 85
and 86 of the UCMJ.

2085 Unfit

A finding by the PEB that the member is Unfit to continue naval service based on
evidence which establishes that the member is unable to reasonably perform the duties of his
or her office, grade, rank or rating, to include duties during aremaining period of Reserve
obligation. The PEB requests service headquartersto separate or retire members found
Unfit to continue naval service. See paragraph 2033 (Fit).

2086 Unreasonable Refusal of Treatment

Unreasonable failure to act in accordance with medical, surgical or dental treatment
requirements. See paragraph 3413.

2087 Willful Neglect

Intentiona, unjustifiable, and inexcusable failure of the individual to perform some
act or duty:

a. required in the occupation in which theindividual was engaged at the time of
incurring a physical impairment, or

b. required of theindividual asalega obligation, or
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c¢. which could be reasonably evident to the average individual as required to protect
such an individual from foreseeable injury or harm. See paragraph 3410d.

2088 — 2099 Reserved
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ENCLOSURE 3: DISABILITY EVALUATION POLICIES

PART 1- INTRODUCTION AND ADMINISTRATIVE POLICIES

3101 Objectives
Evauation of physical disability within the Navy DES has as its objectives:

a. The maintenance of aphysicaly fit and combat ready Navy and Marine Corps,
including Reserve components; and

b. Equitable consideration of the interests of the government and individual service
members.

3102 Summary Overview

a. A case usualy enters the Department of the Navy DES when a Medical
Evauation Board (MEB) is dictated for the purpose of evaluating the diagnosis and
treatment of amember who is unable to return to military duty because the member’s
condition most likely is permanent, and/or any further period of temporary limited duty
(TLD) isunlikdy to return the member to full duty. A condition is considered permanent
when the nature and degree of the condition render the member unable to continue nava
service within areasonable period of time (normally 8-12 months or less). Note: Theterm
“permanent” does not necessarily mean the condition is unfitting.

b. Medical Officers should be aware of the 16-month cumulative limitation on TLD
when considering any condition where surgical intervention might return amember to duty.
In light of the time necessary for convalescent leave and post-operative therapies (e.g.
physical therapy), Medical Officers should normally consider performing operative
procedures by the end of the first TLD period if conservative therapy hasfailed.

c. Referral of aMedica Board report to the PEB can come from two sources; i.e.
Limited Duty board reports referred for PEB evaluation by service headquarters, and
Medical Board reports submitted directly to the PEB by a medical treatment facility (MTF).
Anindividua caseis accepted by the PEB when all medical and non-medical information
necessary to evaluate the case appropriately has been received by the PEB. Once a case has
been accepted by the PEB, the Informa PEB conducts arecord review of the case. The
individual concerned thenis notified of the preliminary findings and given 15 calendar days
in which to make adecision concerning the findings. If the member accepts the preliminary
findings, the caseisfinalized and service headquartersis directed to make an appropriate
disposition (i.e., separate, retire or return to duty). If the member does not agree with the
preliminary findings, the member can request reconsideration of that decision by the same
Informal PEB and/or demand/request a personal appearance before a Formal PEB. If the
member does not act on the preliminary findings, acceptance is presumed on the 16th day
after receipt of thefindings. Dependent upon certain factorslater described in this
enclosure, the member may or may not proceed to a persona appearance before the Formal
PEB. If the Forma PEB hears a case, it makes findings, and, subsequent to lega review
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and/or quality assurance review, findings are sent to the member. If the member acceptsthe
findings, the caseis finalized and appropriate disposition by service headquartersis directed.
If amember disagrees with the findings/results of the Formal PEB, the member is given 15
calendar days from the date of receipt of the findings letter to petition the DIRNCPB. The
member has the right to petition the Board for Correction of Naval Records (BCNR) at any
time subsequent to fina action on hisor her case. See enclosure (10) of thisinstruction for
additiona details.

3103 Guidanceto Members

Cases are very individua and can be very complex. Accordingly, the paragraph
3102 summary is designed just to provide a genera overview. Personnel with specific
problems should review more detailed sections of this and other applicable instructions or
consult with a Physical Evauation Board Liaison Officer (PEBLO ) counselor or an
attorney.

3104 Medical Board Requirements

a. Purpose of Medical Boards: A medical board servesto report upon the present
state of health of any member of the Armed Forces and as an administrative board by which
the convening authority or higher authority obtains a considered clinical opinion regarding
the physical status of service personnel.

b. Convening Medica Board

(1) Medical boards may be convened by commanding officers of nava
hospitals and other M TFs designated by the Chief, Bureau of Medicine and Surgery
(CHBUMED).

(2) Convening of amedical board may be ordered by the CNO, CMC,
CHNAVPERS, and the CHBUMED.

3105 Special Interest Cases

a Specid interest cases are those designated by SECNAYV for referra to ASN
(M&RA) for final determination. As required by paragraph 1004j, all cases involving flag
and general officers who are within 12 months of mandatory retirement due to age or service
limitations and medical corps officersin any grade who are pending nondisability retirement
for age or length of service at the time of referra into the DES, on active or reserve duty,
who are determined by the PEB to be Unfit, are designated special interest cases due to
statutory or regulatory handling requirements.

b. DIRNCPB may designate a case to be of specid interest.

3106 Prompt |dentification of Disability

There exists no authority to omit or postpone disability evaluation of physical
impairment, which renders questionabl e the ability of service membersto perform
reasonably the duties of office, grade, rank, or rating. Commanding officersof MTFsand
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individual medical and denta officers are to identify promptly for referral to the DES those
members presenting for medical care whose Fitness for active duty is questionable.

3107 Counsding

a. Genera. A member or, in appropriate cases, legal guardian, trustee, or next-of -
kin shall be carefully counseled in clearly understandable terms by a PEBLO or collateral
duty counselor concerning the significance of action being taken in a case, its probable
effect on hisor her future, and options available. Counselors shall discuss such other
matters as estimated retired or severance pay, probable retired grade, potential veteran
benefits, post-retirement insurance programs, the Survivor Benefit Plan, and recourse to and
preparation of Petitions For Relief. Counseling shall be provided before, during, and after
PEB consideration, at each stage of processing, and as questions are raised by the member.

b. PEBLOSCounselors

(1) DIRNCPB shdl assign counsdlors to medical treatment facilities
(MTFs), where the volume of cases entering the DES warrants a full-time counselor, to
provide counseling for members at and near those activities. At those nava MTFswhere
regularly assigned PEBL O counselors are not available, the commanding officer shall
designate a staff member, preferably the patient administration officer or an assistant, to
provide disability counseling as asignificant collateral duty. PEBLO counselors and
collateral duty counselorswill, in addition, provide disability counseling as necessary for
members of the naval servicein MTFs controlled by other services.

(2) PEBLO counselors shall be senior enlisted (E-7 or above) or equivalent
civilian employees.

c. Counsdor Training. The DIRNCPB, in order to ensure effective counsdling
prescribed under paragraph 3107a above, will provideinitia training, a Counselor's Manual
and annua conference training to both PEBL O and collateral duty counselors. Travel
funding for collateral duty counselors shall be provided by the MTF to which assigned.

3108 Conflict Of Interest/Recusal

a. No officer may appear as the member being evaluated by a panel of the PEB,
which was convened by him or her, by anyone temporarily succeeding to hisor her office,
or by any subordinate in the chain of command.

b. No member of an Informal PEB who is being processed by the PEB may be
evaluated by that Informal PEB. In such cases, the President, PEB, will designate another
Informal PEB to consider the case. The new Informal PEB may not include any members
of the original Informal PEB.

¢. No member of a Forma PEB who is being processed by the PEB may be
evaluated by the Formal PEB of which he or sheis amember.
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d. Nomedical corps officer shall act asamember of aboard of the PEB if he or she
had either direct charge of the member's care immediately preceding evaluation by a board,
prepared medica reports under consideration by a board, or was amember of aboard of
medical officers which reported on the member concerned.

e. Therewill be occasions when it becomes very difficult, if not impossible, for a
member of the Informa PEB, Formal PEB, or other reviewing authority within the PEB
process to render adecision which is not influenced in some manner by personal bias.
When confronted with a Situation of this nature, the individual PEB member must make the
determination as to whether he/she can make a determination based solely on the facts of
record, persond bias/interest asde. Theindividua’s determination regarding his/her ability
to render an unbiased decision in the case will govern his/her future participation. If in any
doubt as to whether the appearance or reality of an ethical conflict of interest existsina
specific case, the board member must seek an advisory opinion from DIRNCPB legal
counsel.

3109 Restriction on Communications with M embers

Except during the course of a Formal PEB, board members shall not engagein
discussion with members under evaluation regarding their cases. The creation of any
inference of undue influence or partiaity shall be scrupulously avoided.

3110 Reservist Participation

a Reserve Representation Required. Each board of the PEB shall include at least
one member who isaNavy or Marine Corps Reservist when evauating the fitness for
active duty of amember of the Naval or Marine Corps Reserve (10 U.S.C. 12643).

b. Fallure To Have Reserve Representation During Records Review. If, after
referral of aReservid's caseto aFormal PEB, it is discovered that no member of the
Informa PEB was a Reservist, the case will be considered by a properly constituted Formal
PEB without return of the case to an Informal PEB for reconsideration. Forma PEB
consideration is tantamount to a"de novo" proceeding and meets the protective
requirements of 10 U.S.C. 12643.

3111 Travel Expenses

a Members On The Temporary Disability Retired List. A member onthe TDRL
isentitled to travel and transportation allowances authorized by Joint Federa Travel
Regulations (JFTR) for membersin hisor her retired grade for travel in connection with
temporary duty while on active duty for periodic physical examinations and appearances
before the PEB. See paragraph 3621.

b. Active Duty Members Appearing Before a Board. Persona appearance before a
board by active duty membersis official business and shall be covered by orders providing
for al of the appropriate travel expenses authorized by the JFTR.

c. Inactive-Duty Reservists With A Notice Of Eligibility (NOE). Same as b above.

3-4 Enclosure (3)



SECNAVINST 1850.4E
30 APRIL 2002

d. Inactive-Duty Reservists Without A Notice Of Eligibility (NOE). Inactive-duty
reservists without an NOE who desire to appear before aboard must do so a no expense to
the government. Reservists covered under the provisions of paragraph 3201 b (3) rate travel
eXpenses.

e. Escortg/Attendants. Certain members discussed in a, b, and ¢ above may be
incapable of traveling alone as determined by the attending physician. An accompanying
escort/attendant is entitled to travel and transportation allowances as authorized by the
JFTR. An escort/attendant may be a member of the Uniformed Services, acivilian
employee of the U.S. government, or any other person considered suitable by the member
and by the appropriate authority ordering the physical examination or appearance. Requests
for an escort/attendant shall be submitted through the PEBLO with accompanying
physician justification to the PEB for final approval.

3112 Leave

a. Members whose cases are being evaluated within the DES, if otherwise
physically able to do so, shall be permitted to take earned annual leave. The command
authorizing leave will notify the cognizant PEBL O of the inclusive dates and the member's
leave address and phone number. Commands shall recall the member if required by the
President, PEB.

b. Commands shall not charge annua leave to amember who is required to report
to an MTF for treatment, examination, rehabilitation, therapy, etc., or when conval escent
leave isthe proper category of absence.

c. Memberswho have earned leave which they are unableto sell upon disability
separation or retirement shall be permitted to use the additiona |eave before their separation
date.

3113 - 3199 Reserved
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PART 2- POLICIES CONCERNING REFERRAL OF CASESTO THE
PHYSICAL EVALUATION BOARD

3201 Criteria For Referral To The Physical Evaluation Board

a. Active Duty Members. Asagenera rule, an active duty member or areservist on
extended active duty will be referred for disability evaluation only by amedical board that
has found the member's fitness for continued nava service questionable by reason of
physical or menta impairment. A determination of questionable fitness must be supported
by objective medical data displaying the nature and degree of the impairment. In those
cases whereit is not practicable to have amedical board consider the case; e.g., the member
being hospitaized in anon-military hospital, the case may be referred by cognizant
authority to the PEB when available medica records show that the member's fitness for
continued nava serviceisquestionable. Inal cases, Navy and Marine Corps members
MEBs must be processed through a Navy MTF with Convening Authority for further
referral to the PEB.

b. Inactive-Duty Reservists

(1) Refer per reference (g) for disability evaluation those inactive-duty
reservists issued an NOE for disability benefits due to a disability that occurred while
serving on active duty or performing inactive duty training .

(2) Aninactive duty reservist who has not been given an NOE and who has
been determined by the CHBUMED to be "Not Physicaly Qualified" (NPQ) for active duty
or retention will be referred, at the member's request, to the Informal PEB for final
determination of physical condition. If the member isthen found Unfit by the Informal PEB
and assigned the PEB finding of NPQ, the member has the right to demand a Formal PEB.
The member will bear dl associated travel, lodging, meal, and incidental costs to the Formal
PEB site.

(3) Cases of inactive duty reservists without an NOE may be processed into
the DESfor aFIT/ UNFIT determination by the PEB under the following circumstances:

(a) While serving as an inactive duty reservists, the member is
ordered to active duty and serves a period of active duty greater than 30 days; and

(b) The member incurs or aggravates a condition during this period
of active duty and his’her medical records contain documentation asto the nature of
member's conditions including the approximate date of incurrence/aggravation. A
FIT/UNFIT determination will not be made if the PEB cannot determine from the member's
records that his/her condition(s) was incurred/aggravated during a period of active duty. In
such cases, a Physically Qualified/Not Physically Qualified determination will be made.
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Recourse for former inactive duty reservists who incurred or aggravated a condition during a
previous period of active-duty, but do not meet the above requirements, is a petition to the
Board for Correction of Naval Records.

c. Specified Physical Impairments. A list of physical impairmentsthat are normally
cause for referra to the PEB is contained in enclosure (8) to thisinstruction.

3202 Circumstances Not Justifying Referral To The Physical Evaluation Board

a. Lack Of Mativation. Lack of mativation alone for performance of duty does not
justify referral to the PEB.

b. Request for referra to the PEB by the service member.

c. Mere Presence Of Physical Defect. The mere presence of disease or injury alone
does not judtify referral. Referral should take place only when, in the opinion of amedical
board, the defect may materialy interfere with the member's ability to perform reasonably
the duties of hisor her office, grade, rank, or rating/MOS on active duty. Also see enclosure
(3), part 3.

d. Inability To Meet Initia Enlistment/Appointment Standards. Once enlisted or
commissioned, the fact that amember may fall below initial entry or appointment standards,
specified in the reference (f) (MANMED), does not require that the case be referred for
disability evaluation.

e. Physical Disqudification For Specia Duties. Physical disquaification from
specia duties, such asflying, serving on submarines or in amedical specialty, does not
necessarily imply physical unfitness. Referral is appropriate only in cases where the
member's ability to reasonably perform active military serviceisin doubt.

f. Inability to Meet Physical Standards for Specific Assignment or Administrative
Requirement. Theinability to meet screening criteriafor a specific assignment or
administrative requirement; i.e., deployment, overseas or sea duty assignment, or
participation in PRT/PFT cycle, does not justify referral. Referral isappropriate only in
cases Where the condition appears to be permanent in nature or of such a degree asto render
the member unable to return to naval service within areasonable period.

g. Members Being Processed For Separation Or Retirement For Reasons Other
Than Physical Disability. Do not refer amember for disability evaluation who is being
processed for separation or retirement for reasons other than physical disability, unlessthe
member previoudy was found Unfit but retained on active duty in a Permanent Limited
Duty (PLD) status, or the member's physical condition reasonably prompts doubt that he or
sheisFit to continue to perform the duties of office, grade, rank or rating/MOS.
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3203 Regection Of Cases

a. President, PEB may regject any case, which lacks necessary or required
information needed to determine fitness, mental competence, digibility for disability
benefits, or an appropriate disability rating. However, in extraordinary cases, with the
concurrence of the DIRNCPB, the President, PEB may accept a case and direct evaluation
based upon evidence of record.

b. If the President, PEB rejects a case, the MEB will bereturned, to include all
supporting documents, to the originating facility. Specific deficiencies shdl be identified to
enable the submitting medical facility, general court-martial authority, or command having
cognizance over the member, to provide the required information.

c. ThePresident, PEB may reject any case (medica information submitted as a new
Medical Board report, or addendum to a previous board) in which the date of the newly
dictated medical information iswithin 6 months of the date of the PEB’ s Notification of
Decision if, upon review by amedical officer assigned to the Informal PEB, the medical
officer advises:

(1) The condition reported does not alter the subject member’ s previous
findings; or

(2) The condition reported is not a significant deterioration of the previoudy
reported condition; or

(3) The service member’ s treatment has not significantly changed; or

(4) The service member has required no significant outpatient treatment
other than that required for maintenance.

d. If the member is rehospitalized but has had no surgical procedures performed
within 6 months of the PEB’ sissuance of its Notification of Decision of the member’s
previously evaluated case, the convening authority of the Medical Board, with the advice of
the patient administration office, should assess whether the outcome of the rehospitalization
as reported in the proposed Medica Board report would dter the previously determined
findings of the PEB. The application of this criteriais particularly important when no
diagnoses other than those previoudly reported to, reviewed by, and finally determined by
the PEB areidentified, or achronic condition isinvolved and no objective medical evidence
indicates that a significant change in the nature and the degree of severity of the condition
has occurred.

e. Inall above-noted circumstances, in order to ensure areliable medical history is
preserved, maintain entriesin the member’s health record to document all medical
procedures undergone by the member.

f. Thefollowing general rules apply to al Medica Boards:
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(2) Timeliness of submission of new medical information is critical to ensure
PEB determinations are based on up-to-date, complete and accurate information. A service
member’ s case before the PEB isfina when Notification of Decision (en bloc) has been
signed and issued to CMC (M&RA) or CHNAVPERS. Accordingly, the PEB normally
will regject submission of information after Notification of Decision.

(2) The PEB normally will reject the case of aservice member whose
physical condition isthe same, for which afina decision wasissued within the last 6
months, unless after medical review, the condition appears to have substantially changed.

(3) Cases before the PEB normally will not be held in abeyance, continued,
or a Notification of Decision canceled because the member alleges a treating physician is
submitting a note, letter, or other document alegedly presenting additional information
about the service member’s condition.

(4) Cases before the PEB normally will not be held in abeyance, continued
or aNotification of Decision canceled based on any information other than that officially
submitted by or through the MTF (convening authority).

(5) The PEB will rgject all casesin which the sole diagnoses involves
conditions not constituting a physical disability as defined in paragraph 2016.

(6) The PEB will rgject al cases in which the member is being processed for
misconduct which could result in the member receiving either a punitive or administrative
discharge due to that misconduct.

0. MEBs submitted on members with mandatory/voluntary retirement dates must be
received by the PEB 60 days prior to the originally approved retirement date to allow for
adequate processing time. President, PEB will verify dates with the appropriate service
headquarters. Those MEBSs received within the 60-day window will be screened by a
Medical Officer of the Informal PEB to ensure serious conditions potentially overcoming
PFit are not overlooked. Cases not accepted after medical review will be rejected and
returned to the MTF. Service headquarters will be notified of case rejection and to continue
processing the member for retirement. Acceptance of cases within this window does not
necessarily mean that members will overcome the presumption of fitnessrule.

3204 Suspension Or Termination Of Cases

a. When the PEB terminates a case for the reasons cited in paragraph 3203, return
the MEB report, to include all supporting documents, to the originating MTF for corrective
action and resubmission, if warranted. Process as new those cases resubmitted to the PEB
after termination. In the case of inactive duty Reservists, the case should be returned to the
NOE Issuing Authority.

b. When the PEB suspends a case for the reasons cited in paragraph 3203, hold the
case in abeyance pending receipt of required documentation/information.
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(2) A case will not be suspended for aperiod of time in excess of 60 days.
After the 60-day period the case will be terminated and returned to the originating MTF.

(2) Cases suspended by the Informa PEB are usualy the result of
adminigtrative deficiencies; i. e., missing LODI, missing Non-Medical Assessments (NMA),
missing MEB physician signatures, etc. Upon receipt of required information, these cases
will be inserted back into the process at the point at which the evaluation stopped. Cases
will not be suspended for administrative errors or oversights for more than 30 days. Cases
will not be suspended for additional medical information in excess of 60 days. Casesthat
exceed the limits above will be terminated.

(3) Cases suspended at the Formal PEB level are usualy the result of
substantial issues; i. e., new medical information pending, unplanned surgery or
hospitalization, etc.. In those instances, caseswill not be suspended for periods of more than
60 days.

¢. Once a case has been terminated or rejected, resubmission, if necessary, is not
allowed until al actions or information requested by the PEB are compl ete.

d. All partsof aMEB included as part of aprevioudy terminated or rgjected case, to
include medical and non-medical information, must be less than 6 months old when
received by the PEB. Ensure all interim SF-600 entries and other medica documentation
not previously submitted are included in resubmission. A case not meeting these criteria
will be regjected.

3205 Non-M edical Documentation Reports - Current Perfor mance Of Duty

a. When amember is referred for physical disability evaluation, an assessment of
the member’ s performance of duty by his or her chain of command may provide better
evidence of the member’ s ability to perform his or her dutiesthan aclinical estimate by a
physician. Particularly in cases of chronic illness, non-medica documentation may be
expected to reflect amember’ s capacity to perform accurately.

b. Provide non-medical documentation in al Medical Board reportsto include:

(1) Except in situations of criticd illness or injury or where the member has
been declared “ Death Imminent”, a statement from the member’ simmediate commanding
officer, executive officer, company commander, or command senior enlisted advisor
addressing:

(@ Indicators of medica problems or absence of medical problems
based on observations of the member while in-duty and off-duty Situations;

(b) Description of current job assignment, including an assessment of
how the medical problem has or has not affected the member’ s performance, ability to
participate in the Physical Readiness Test (PRT)/Physical Fitness Test (PFT), and ability to
deploy;
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(c) Recent disciplinary history of theindividual, including any
disciplinary action pending;

(d) Description of the member’ s rating/Military Occupational
Specialty (MOS), Navy Enlistment Classification Code (NEC), and/or specialty, including
an estimation of how the member’ s condition will affect hisor her ability to fulfill
occupationa requirements in the future; and,

(e) Commanders are also required to compl ete the non-medical
documentation form and submit a narrative assessment on how the service member’s
medical condition impacts on hig’her ability to perform military duties. Enclosure (11)
contains the NMA form and an example of a narrative assessment.

(f) When the member has been reassigned for medical purposes, the
MTF will obtain this statement from the member’ s former unit commander.

(2) A copy of the line of duty determination, when required by reference (h).

(3) Official documentation identifying the next-of-kin, court appointed
guardian, or trustee in the case of members who are determined incompetent.

(4) Pertinent personnel records; e.g., copies of annual evaluation reports and
promotion recommendations, awards, |etters of appreciation, letters of commendation, etc.,
may also be included, but are not required unless specifically requested by the President,
PEB.

c. Regardless of the presence of illness or injury, do not consider inadequate
performance of duty, by itself, as evidence of Unfitness dueto physical disability unlessit is
established that thereis a cause and effect relationship between the two factors. Further,
lack of motivation for performance of duty alone does not constitute a basisto award a
disability .

3206 Hospitalization And/Or Surgery Performed After M edical Evaluation Board
Report Referral To The PEB

a. Prior to submission to the PEB, member must compl ete elective surgical
procedures that may affect amember’s physical qualification for duty before initiation of a
Medical Board. If aMEB or hedlth record entry states that a surgical procedure is scheduled
(or contemplated) the MEB should not be submitted until after the surgical procedureis
done and an appropriate period of convalescence has occurred. An addendum addressing
the results of surgery must be submitted with the MEB or the case will be terminated or
rejected.

b. When hospitalization or non-elective, urgent surgery occurs or is contemplated
for aservice member who has a case before the PEB, the MTF shall notify the PPEB by
written statement via FAX or message traffic, information copy to CHNAVPERS/CMC
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(M&RA) and CHBUMED, requesting PEB suspend or terminate the case. The statement
will include the rationae for the requested action including the urgent nature of the
hospitalization or surgery.

(1) When considering amedical procedure for amember whose case has
been referred to the PEB for disability evauation, the M TF should consider whether or not
the member will have sufficient time remaining on active duty for appropriate follow-up
care and should not assume that the Department of Veterans Affairs (DVA) will accept
responsibility for such care unless the member has aready been accepted asaDVA
beneficiary.

(2) The timeliness and compl eteness of submission of any new medical
information after a case has been referred to the PEB is critical to ensure PEB
determinations are based on up-to-date, complete and accurate information.

(3) If PEB isnotified before the Notification of Decision (En bloc) has been
issued to the service headquarters, the case will be medically reviewed to determineif the
case should be suspended, or terminated. If PEB action on the case is suspended, the MTF
shall submit an addendum after hospitalization or surgery and an appropriate period of
conval escence has been achieved following the procedures outlined in 3204 to ensure up to
date documentation is provided to the PEB.

3207 Periodic Physical Examinations TDRL

See enclosure (3), part 6 to thisinstruction. Diagnoses centering on EPTS
conditions still are not ratable.

3208 Member's Access To Medical Board Reports And Counsgling

a. Unlessthe information contained in the MEB report may, in the judgment of the
MEB convening authority, have an adverse effect on the member's mental or physica
health, the member shall:

(2) be provided a copy of the MEB report;

(2) be counsealed regarding the opinions and recommendations of the medical
board;

(3) be afforded the opportunity to discuss opinions and recommendations
with each member of the MEB; and

(4) be afforded an opportunity to submit a statement regarding any portion of
the MEB report. No precise format is prescribed. The medical board shal attach written
comments to the report addressing the statements considered adverse by the member.

b. When the information contained in the MEB report may, in the judgment of the
medical board convening authority, have an adverse effect on the member's mental or
physical hedlth, or when the member has been determined to be incapable of managing his
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or her financial affairs by a board of medical officers convened and constituted in
accordance with reference (f) (MANMED), Chapter 18, the member's court appointed legal
guardian or the next-of-kin as defined in section 2049 will be counseled (in the above
precedence order), provided with a copy of the report, and afforded the opportunity to
exercise the member's rights as discussed in paragraph 3208a.

3209 Waiver of Disability Evaluation Processing
a. With the approval of the PPEB, acting on behalf of the Secretary of the Navy, a

service member may waive entrance into the Disability Evaluation System (DES) under the
following circumstances.

(1) When the MEB reflects that the service member’ s medical condition
existed prior to service and was not aggravated by service; or,

(2) Physical disability evaluation requires extension past the date of the
member’ s service agreement, end of active obligated service or approved retirement date,
the member does not consent to retention, and the member has no remaining reserve service
obligation. Members of a Reserve component on active duty for more than 30 days may
continue disability evaluation upon release from active duty provided they maintain a Ready
Reserve status. They must, however, sign awaiver declining retention on active duty.

b. Members approved for separation under any program that incurs a Reserve
obligation and who have conditions which are cause for referral into the DES are prohibited
from waiving physical disability evaluation.

c. Membersin Permanent Limited Duty (PLD) status may not waive requirement
for DES reevauation until such time asthe PLD period is completed or terminated if the
PLD period wasin excess of 12 months. Paragraph 6011 applies.

d. A member requesting waiver of disability evaluation processing must complete
the waiver memo per enclosure (13). A waiver isnot granted until approved by the PPEB.

3210 - 3299 Reserved
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PART 3- POLICIES CONCERNING FITNESSVERSUSUNFITNESS

3301 Standard Used for Disability Deter mination

The sole standard to be used in making determinations of physical disability asa
basisfor retirement or separation is unfitness to perform the duties of office, grade, rank or
rating because of disease or injury incurred or aggravated while entitled to basic pay. Each
case is considered by relating the nature and degree of physical disability of the member to
the requirements and duties that member may reasonably be expected to perform in hisor
her office, grade, rank or rating.

3302 General Criteria For Making Unfitness Deter minations

a A service member shall be considered Unfit when the evidence establishes that
the member, due to physical disability, is unable to reasonably perform the duties of his/her
office, grade, rank, or rating (hereafter called duties) to include duties during aremaining
period of Reserve obligation.

b. In making a determination of a member's ability to perform hig’her duties, the
following criteriamay be included in the assessment:

(1) Medical condition represents a decided medical risk to the health of the
member or to the welfare of other members were the member to continue on active duty or
in an Active Reserve status.

(2) Medical condition imposes unreasonable requirements on the military to
maintain or protect the member.

(3) Nature of service member's established duties during any remaining
period of reserve obligation.

3303 Relevant Evidence

Congder all relevant evidence in assessing service member fitness, including the
circumstances of referral. To reach afinding of Unfit, the PEB must be satisfied that the
information it has before it supports afinding of unfitness.

a Referral Following IlIness or Injury. When referral for physical disability
evauation immediately follows an acute, graveillness or injury, the medical evauation may
stand-alone, particularly if medical evidence establishes that continued service would be
deleterious to the service member's hedth or isnot in the best interests of the respective
service.

b. Referral For Chronic Impairment. When a service member is referred for
physical disability evaluation under circumstances other than as described in paragraph 3303
(&), evaluation of the member's performance of duty by supervisors asindicated, for
example, by letters, efficiency reports, credential reports, status of physician medical
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privileges, or personal testimony may provide better evidence than aclinical estimate by a
physician of the service member's ability to perform hisor her duties. Particularly in cases
of chronic illness, these documents may be expected to reflect accurately a member's
capacity to perform.

c. Adeguate Performance Until Referral. If the evidence establishes that the service
member adequately performed his or her duties until the time the service member was
referred for physical evaluation, the member may be considered Fit even though medical
evidence indicates questionable physical ability to continue to perform duty.

d. Cause and Effect Relationship. Regardless of the presence of illness or injury,
inadequate performance of duty, by itself, shal not be considered as evidence of unfitness
due to physical disability, unlessit is established that there is a cause and effect relationship
between the two factors.

3304 Reasonable Perfor mance Of Duties

a. Considerations. Determining whether amember can reasonably perform hisor
her dutiesincludes consideration of:

(2) Common Military Tasks. The member, due to physical disability , is
unable to reasonably perform the duties of his or her office, grade, rank, or rating (hereafter
called duties) to include during a remaining period of Reserve obligation. For example,
whether the member is routinely required to fire his or her weapon, perform field duty, or to
wear load bearing equipment or protective gear.

(2) Physical Readiness/Fitness Tests. The PEB will consider amember's
case when the MTF determines that the medical condition prohibits the member from taking
all or aportion of the PRT/PFT, and permanent increased bodily harm will result from
taking al or aportion of the PRT/PFT. When amember has been found Fit to continue
naval service by the PEB for a condition which subsequently is used by the member to
obtain awaiver, from the local medical department representative, of al or aportion of the
PRT/PFT, the waiver shall not be used as the basis for an adverse (punitive or administrative
for misconduct ) personnd action against the member. However, the waiver may be the
basis for non-punitive administrative action according to service policies.

(3) Deployability. See definition in paragraph 2019. Inability to perform
the duties of hisor her office, grade, rank, or rating in every geographic location and under
every conceivable circumstance will not be the sole basisfor afinding of Unfit. When
deployability is used by a service as a consderation to determine fitness, the standard must
be applied uniformly to both the Active and Reserve components of that service.

(4) Specid Qudifications. Members whose medical condition causes loss of
qualification for speciaized duties, whether the specialized duties comprise the member's
current duty assignment; the member has an aternate branch or specialty; or whether
reclassification or reassignment isfeasible, will not be the sole basis for afinding of Unfit.
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b. General, Flag, and Medical Officers. An officer in pay grade O-7 or higher or a
medical officer in any grade shall not be determined Unfit because of physical disability if
the member can be expected to perform satisfactorily in an assignment appropriate to his or
her grade, quaifications, and experience. Thus, the inability to perform specialized duties or
the fact the member has a condition that is cause for referral to a PEB is not justification for
afinding of Unfit. Medica doctors will have areview of clinical privileges with peer
review required.

¢. Members on Permanent Limited Duty. A member previously determined Unfit
and continued in a permanent limited duty status or otherwise continued on active duty,
normally will be found Unfit at the expiration of his or her period of continuation.
However, the member may be determined Fit when the member's condition has healed or
improved so that the member would be capable of performing his or her duties in other than
alimited duty status. The member will be evaluated using current standards of fitness and
if the member remainsratable, current VASRD standards will be used.

d. Overdl Effect. A member may be determined Unfit as aresult of the overall
effect of two or more impai rments even though each of them, standing alone, would not
cause the member to be referred into the DES or be found Unfit because of physica
disability .

3305 Presumed Fit

a Application. Except for service members previousy determined Unfit and
continued in a permanent limited duty status, service members who are pending retirement
at thetimethey arereferred for physical disability evaluation enter the DES under a
rebuttable presumption that they are physically Fit. The DES compensates disabilities
when they cause or contribute to career termination. Continued performance of duty until a
service member is approved for length of service retirement creates arebuttable
presumption that a service member’smedical condition has not caused career termination.

b. Presumptive Period. Service members shall be considered to be pending
retirement when the dictation of the member's MEB report occurs after any of the
circumstances designated bel ow:

(2) When a member's request for voluntary retirement has been approved.
Revocation of voluntary retirement orders for purposes of referral into the DES does not
negate application of the presumption .

(2) An officer has been approved for Selective Early Retirement.

(3) Anofficer iswithin 12 months of mandatory retirement due to age or
length of service.

(4) An enlisted member iswithin 12 months of High Year Tenure (HYT) or

expiration of active obligated service (EAOS), and will be eigible for retirement at his/her
HYT or EACS.
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(5) An enlisted member iswithin 12 months of retirement digibility and the
member’s EAOS has or will expire prior to the member being retirement eligible.

c. Overcoming the Presumption
(1) The Presumed Fit (PFit ) rule shall be overcome when:

(8 Within the presumptive period an acute, grave illness or injury
occurs that would prevent the member from performing further duty if he or she were not
retiring; or

(b) Within the presumptive period, a serious deterioration of a
previoudly diagnosed condition, to include a chronic condition, occurs and the deterioration
would preclude further duty if the member were not retiring; or

(c) The condition for which the member isreferred isachronic
condition and a preponderance of evidence establishes that the member was not performing
duties befitting either hisor her experience in the office, grade, rank, or rating before
entering the presumptive period. Evauate cases of membersin a TLD status on the merits
of each case.

(2) ThePFit ruleisnot overcome when there has been no serious
deterioration within the presumptive period. The ability to perform dutiesin the futureasa
result of presumed normal progression shall not be a consideration in overcoming PFit.

d. Application for Prisoners of War (POWS). The presumption of fitnesswill not be
applied, and adisability rating will be assigned, for conditions of POWSs resulting from the
POW experience.

3306 _Evidentiary Standards For Deter mining Unfitness Because Of Physical
Disability

a Factua Finding. A factua finding that a service member is Unfit because of
physical disability depends on the evidence that is avail able to support that finding. Quality
of evidence usually is more important than quantity. All relevant evidence must be
weighted in relation to al known facts and circumstances which prompted referral for
disability evaluation. Findings will be made based on objective evidence in the record as
distinguished from personal opinion, speculation, or conjecture. When the evidenceis not
clear concerning a service member's fitness, attempt to resolve doubt based on further
objective investigation, observation, and evidence. Benefit of unresolved doubt shall be
resolved in favor of the fitness of the service member under the rebuttable presumption that
the member desiresto be found Fit.

b. Preponderance of Evidence. Make findings about fitness or unfitness for naval
service based on preponderance of the evidence. Thus, if a preponderance (that is, more
than 50 percent) of the evidence indicates unfitness, make afinding to that effect. If, onthe
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other hand , a preponderance of the evidence indicates fitness, the service member may not
be separated or retired due to physical disability. The sole standard to be used in making
determinations of physical disability asabasisfor retirement or separation is Unfitnessto
perform the duties of office, grade, rank or rating because of disease or injury incurred or
aggravated while entitled to basic pay. Each caseis considered by relating the nature and
degree of physical disability of the member to the requirements and duties that member
may reasonably be expected to perform in hisor her office, grade, rank or rating.

3307 _Standards And Criteria Not Normally To Be Used As The Sole Basis For
Deter mining Fitness Or_Unfitness

a. Deployability. Inability to perform the duties of hisor her office, grade, rank, or
rating in every geographic location and under every concelvable circumstance will not be
the sole basis for afinding of Unfitness.

b. Physica Fitness Test. Inability to take/pass the PRT/PFT will not be the sole
basisfor afinding of Unfit to continue naval service.

c. Specid Quadlifications. Theinability to perform specialized duties or loss of
special qualification, i. e., aviation, parachuting or diving qualifications, etc. (see paragraph
3304) will not be the sole basis for afinding of Unfitness.

3308 M ember s Under going I nitial Active Duty For Training

a. Memberswith Medical Waivers. Provided no aggravation has occurred, service
members who enter the military with amedica waiver may be separated without physical
disability evaluation when the responsible medical authority designated by service
regulations determines within 180 days of the member's entry into active service that the
waivered condition represents arisk to the member or prejudices the best interests of the
Government. Once 180 days have elapsed, or the condition is one that causesreferral into
the DES, refer the member for physical disability evaluation, if otherwise qualified.

b. Memberswithout Medical Waivers. Members undergoing initia active duty for
training who incur aninjury or condition which was not waived for the purpose of entry
into military service, who will not be returned to training in areasonable period of time,
will be referred to the PEB for disability evauation.

3309 - 3399 Reserved
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PART 4-ELIGIBILITY FORDISABILITY BENEFITSAND RELATED
POLICIES

3401 Conditions Not Constituting Physical Disability

Only those conditions that constitute physical disabilities may be considered by the
PEB. Enclosure (8) to thisinstruction lists conditions not constituting physical disability.

3402 Non-Military M edical Records

A member may be processed for discharge, but the PEB may not award disability
benefitsfor aninjury or disease treated by a non-military medical doctor or other health
care provider, or facility, unless the member signs arelease to allow the medical board or
PEB to obtain al recordsrelating to that treatment.

a. When acaseisbeing processed by the PEB in which the member has refused to
release al medical records, the PEB shall determine whether the member is Fit or Unfit. If
the member isfound Fit, see paragraph 3701. If the member isfound Unfit, rate only those
conditions not related to the non-military medical treatment, if any. Do not assign rating or
disability benefitsto conditionsfor which the member has refused to rel ease non-military
medical records.

b. Prior to the PEB issuance of aNotification of Decision in such acase, the
President, PEB, must be satisfied that the member has been counseled that the refusal to
release non-military medical records will result in the prohibition of disability rating and
compensation for the injury (ies) or disease treated by the non-military medical facility.

3403 Disciplinary Or Misconduct Administr ative Action

a. Thedisability statutes do not preclude disciplinary separation. Such separations
as described herein normally supersede disability separation or retirement. Whenever a
member is being processed through the PEB and, subsequently the member is processed for
an adminigtrative involuntary separation for misconduct, disciplinary proceedings which
could result in a punitive discharge, or an unsuspended punitive dischargeis pending, or is
pending separation under provisions that authorize a characterization of service of Under
Other Than Honorable conditions (UOTH), disability evaluation shall be suspended and
monitored by the PEB. The MEB Convening Authority should forward to the PEB either a
copy of the Statement of Awareness/L etter of Notification, the court-martia charges, or the
Court Martial Order, as appropriate. The PEB case will remain in suspense pending the
outcome of the nondisability proceedings. If the action taken does not include punitive or
administrative discharge for misconduct, the PEB will continue to processthe case. If the
action includes either a punitive or adminigtrative discharge for misconduct, file the medica
board report in the member's terminated health record.

b. Do not submit a case to the PEB for amember who is currently being processed
for misconduct which could result in apunitive discharge as the result of a captain’s mast or
courts-martia or for amember who is pending an administrative discharge due to
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misconduct. Once al misconduct proceedings are complete, and if still necessary, submit
the member’ s medical board package to the PEB for consideration.

c. Notwithstanding paragraph (a) and (b) above, disability evauationinan
individua case may proceed if directed by the DIRNCPB or ASN (M&RA). Insucha
case, ultimate disposition shall be decided by the ASN (M&RA).

d. Non-misconduct/Non-UOTH administrative separations do not supersede or
preclude disability separation. Consequently, fina closure must occur on al disability
processing/appeals prior to finalization of Non-misconduct/Non-UOTH administrative
separation by field commanders/service headquarters.

3404 Deserters

When a member who is being evaluated within the DES is administratively
declared a deserter, end the evaluation. Take no further action until appropriate
disciplinary or administrative action has been completed, the member has been reexamined,
and a current medical board prepared.

3405 Statutory Deter minations To Be M ade

a. Theexistence of aphysical defect or condition that is ratable under the VASRD
does not of itself provide justification for, or entitlement to, separation or retirement from
military service because of physical disability .

b. Once unfitness has been determined, the PEB shall determine if the member is
statutorily eligibleto receive disability benefits before rating anindividual. There must be
findings that the disability is. (&) of a permanent nature or such a degree to preclude return
to military duty within areasonable period of time, and (b) not the result of intentional
misconduct or willful neglect and was not incurred during a period of unauthorized
absence. To warrant retirement, the length of service and degree of disability requirements
prescribed in clause (3) of 10 U.S.C. 1201, must be satisfied. To warrant separation, the
degree of disability requirements prescribed in clause (4) of 10 U.S.C. 1203 must be
satisfied, and the member must have less than 20 years of qualifying service under the
criteriaof 10 U.S.C. 1208.

3406 Indliqgibility for Disability Benefits

A member isnot digible to receive benefits under 10 U.S.C., Chapter 61 for an
unfitting physical disability if:

a. thedisease or injury wasincurred while not entitled to receive basic pay (i.e,
Existed Prior to Service and is not service aggravated),

b. the disease or injury was incurred Not In Line Of Duty,
c. thedisease or injury wasincurred during a period of unauthorized absence,

d. thedisease or injury resulted from Intentional Misconduct or Willful Neglect,
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e. diseaseor injury wasincurred asaresult of unreasonable refusal of medical,
dental, or surgical treatment,

f. the member has not been granted a Notice Of Eligibility (appliesto inactive-duty
reservists only), and the PEB determines that the service member does not have a prior
serviceillnessinjury (see 3201b(3)), or

g. the member refusesto release medica records (see paragraph 3402).

3407 Not Entitled To Receive Basic Pay

a. A determination of Unfit while on active duty is not sufficient to entitle amember
to disability retirement or severance pay. There aso must be a determination that unfitness
isdueto adisability, which wasincurred or aggravated while entitled to receive basic pay.

b. Thefact that amember was accepted physically for active duty is not conclusive
that the disability wasincurred after such acceptance. It isone piece of evidenceto be
considered with all the medical evidence. In addition to, and in conjunction with, al other
pertinent medical evidence, due consideration and weight must be given to accepted medical
principles, authenticated by medical authorities, in arriving at afinal determination. It is not
proper to exclude such accepted medical principlesin making the determination, evenin
cases Where there is no other evidence that the disability existed prior to entrance upon
active duty.

c. Guidance concerning EPTS and service aggravation is contained in the Rating
Policies section of this enclosure.

d. Examplesof Individuals Not Entitled To Basic Pay:
(1) Navd Academy Midshipmen.
(2) NROTC Midshipmen not under ACDUTRA orders.
(3) Medical School Programs (except during clinical clerkships).
(4) Individuas on Excess Leave.
(5) Individuas on Appellate Leave.
(6) Nursing Programs.

(7) Engineering Programs.
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3408 Inactive-Duty Reservist without A Notice of Eligibility

An inactive-duty reservist isnormally not eligible to receive disability benefits
unless he or she has been granted an NOE under SECNAVINST 1770.3B, (reference (g)).
See paragraph 3201 b (3) for the exception to this policy.

3409 Prior Service | mpairments

Any medical condition incurred or aggravated during one period of service or
authorized training in any of the Armed Forcesthat recurs or is aggravated during | ater
service or authorized training, regardless of the time between, normally should be
considered incurred or aggravated in the line of duty, provided the condition or subsequent
aggravation was not the result of the member’s misconduct or willful negligence.

3410 Lineof Duty
Disease or injury incurred by naval personnel whilein active service (see paragraph
2007) will be considered to have been incurred "in the line of duty.”

a. Injuriesincurred under the following circumstances will not be considered to
have been incurred “in the line of duty.”

(1) astheresult of the member's own misconduct,
(2) while avoiding duty by deserting the service,
(3) during a period of unauthorized absence,

(4) while confined under sentence of a courts-martial which included an
unremitted dishonorable discharge,

(5) while confined under sentence of acivil court following conviction for
an offense which is defined as afelony by the law of the jurisdiction where convicted, or

(6) while on appellate leave.

b. Presumption of “Inthe Line of Duty.” Any disease or injury discovered after a
member enters active military service, with the exception of congenital and hereditary
(genetically transmitted from parent to offspring) conditions, is presumed to have been
incurred "intheline of duty." Clear and convincing evidenceisrequired to overcomethis
presumption. This presumption does not apply in the case of chronic disease identified soon
after entry on military duty nor doesit apply when the signs or symptoms of a
communicabl e disease appear within less than the medically recognized minimum
incubation period after entry on active service.

c. Intentional Misconduct or Willful Neglect. Misconduct iswrongful conduct.
However, smple or ordinary negligence or carelessness, standing alone, does not constitute
misconduct. To support an opinion of misconduct, it must be established by clear and
convincing evidencethat theinjury or disease either was intentionaly incurred or the
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proximate result of such gross negligence asto demonstrate a reckless disregard of the
consequences. If aresulting injury or diseaseis such that it could have been reasonably
foreseen from the course of conduct, it issaid to be a"proximate result.” The fact that the
conduct violates alaw, regulation, or order, -- or the fact that the conduct is engaged in
whiletheindividual isintoxicated -- does not, of itsalf, congtitute a basis for a determination
of misconduct. Such circumstances should, however, be considered along with all other
facts and circumstances by the PEB in determining whether the conduct of the individual
was grossly negligent, and whether the incurrence of injury or disease was reasonably
foreseeable as a probable result of such conduct. Willful neglect is defined in paragraph
2087.

d. Presumption of Not Misconduct. It ispresumed that disease or injury suffered
by amember of the naval service is not the result of misconduct. Clear and convincing
evidence isrequired to overcome this presumption. The crimina evidentiary standard of
beyond a reasonabl e doubt does not apply.

e. Applicability of Misconduct Determination

(2) Aninjury which wasincurred asthe result of misconduct may later
become service aggravated.

(2) A misconduct determination disqualifies amember from disability
benefits only for the particular disability to which it applies.

f. Examplesof Misconduct and Not Misconduct Situations. An intentional self-
inflicted injury, other than suicide attempt discussed in paragraph 3414e, is deemed to be
incurred asthe result of the member's own misconduct, unless lack of mental responsibility
is otherwise shown.

(1) If anindividual intentionally wounds himself or herself with afirearm,
theinjury isdueto hisor her own misconduct .

(2) If anindividuad handles afirearmin agrossy negligent manner and
thereby wounds himsdlf or herself, that injury is dueto hisor her own misconduct because
awound is areasonably foreseeable result of the grossly negligent handling of firearms; e.g.,
Russian Roulette.

(3) If, on the other hand , an individual was standing on asidewalk and,
while handling afirearm in a grossly negligent manner, was struck by an automobile which
had gone out of control, the injuries are not due to his or her own misconduct because they
would not have been reasonably foreseeable or the proximate result of the wrongful
conduct in which the individual was engaged. In this example, theinjuries are the result of
an independent intervening cause.

g. Misconduct /Line of Duty Determinations
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(1) Under the laws and regulations governing the Navy DES, members
entitled to basic pay who incur or aggravate medical conditions which make them Unfit to
perform their military duties are eligible to receive disability retirement or separation
benefits. Members are not entitled to these benefits, however, if the physica disability
resulted from the member's own intentional misconduct or willful neglect or was incurred
while the member was in an unauthorized absence status.

(2) Chapter 1l of JAGINST 5800.7C (hereinafter the JAGMAN) (reference
(h)), outlines policies and procedures for making line of duty/misconduct (LOD/M)
determinations. JAGMAN section 0221 details circumstances that require such
determinations. JAGMAN sections 0230 and 0231 prescribe that commands record
LOD/M determinations in the member's health or dental record. When a command
investigation or written preliminary inquiry has been prepared per JAGMAN, chapter I,
commands will provide a copy of the inquiry, or investigation with General Court-Martia
Convening Authority (GCMCA) endorsement, to the Medical Evaluation Board (MEB)
convening authority for inclusionin the officia records of the case which are forwarded
with the MEB report for PEB consideration.

(3) Normally, the PEB will accept as binding the command LOD/M
determination approved by the GCMA.

(a) The command determination will be subject to further review if
either the PEB Lega Advisor, Informa PEB, Formal PEB, or PPEB, finds the LOD/M
determination to be contrary to the evidence contained in aJAGMAN investigation,
contrary to additiona evidence obtained during the PEB review and hearing process, or
predicated upon an investigation that may be deficient. 1n these cases, the PEB Legd
Advisor, Informal PEB or Formal PEB will submit awritten request to the PPEB for
DIRNCPB review and decision. The PPEB will forward his/her recommendation along
with awritten legal analysis of the LOD/M determination from the PEB Lega Advisor to
the DIRNCPB. If the Informal PEB initiates review of aLOD/M determination, the
documentary review may be completed pending DIRNCPB decision. If the Formal PEB
initiates areview of adecision made by DIRNCPB at the Informal PEB level, the formal
hearing may be completed pending DIRNCPB’sfinal decision. However, the Informal PEB
or Formal PEB will not sign or promulgate a Preliminary Findings or Findings letter until
the DIRNCPB has completed review of the case and issued aLOD/M determination. In the
case of the Formal PEB, the member will be advised that aninitia or revised LOD/M
determination is being sought from the DIRNCPB. Upon receipt of the DIRNCPB’s
determination, the Informal or Forma PEB’ swill sign the Preliminary Findings Letter or
Findings Letter, as appropriate, consistent with the DIRNCPB’ s determination. The case
will then be forwarded to the PPEB for review and issuance of findings.

(b)Upon receipt of arequest to review a LOD/M determination,
DIRNCPB shall secure awritten anaysis of the LOD/M determination from the NCPB
legal advisor before reviewing the analyses and recommendations from the President, PEB
and the PEB lega advisor. DIRNCPB shall make afinal LOD/M decision and return the
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case to the President, PEB who shall issue aFindings Letter consistent with DIRNCPB’s
decision.

(4) Under chapter 18 of the reference (f) (MANMED), the convening
authority of the MEB has the responsibility to review all MEB reports for compl eteness.
Before referring a case for PEB review, the MEB convening authority shall review case
records to ensure they contain required LOD/M determinations from the responsible field
commander. The MEB convening authority shall process a case that failsto contain a
required LOD/M determination according to the following principles:

(8) If the date of the injury giving rise to the requirement for an
LOD/M determination was more than 2 years prior to the date of the MEB, the MEB
convening authority shall continue to process the member's case, including forwarding the
case to the PEB, without further effort to obtain the LOD/M determination or information
normally required for making the determination. Consistent with the JAGMAN reference
(h), the MEB will presume afinding of "in the line of duty and not due to the member's own
misconduct " in processing such cases.

(b) If the date of theinjury giving rise to the requirement for an
LOD/M determination islessthan 2 years from the date of the MEB, the MEB convening
authority will contact the responsible field commander and request that steps be taken to
properly investigate the facts surrounding the injury and to document and record appropriate
findings. The MEB convening authority only shall forward the MEB report to the PEB for
processing if:

1. MEB convening authority obtains a copy of the LOD/M
investigation and includesiit as part of the MEB report;

2. MEB convening authority obtains a copy of the
health/denta record entry recording the LOD/M determination, and includesit as part of the
MEB report package; or

3. MEB convening authority obtains a statement from the
cognizant GCM CA stating that an LOD/M determination was not required (JAGMAN
section 0221) or was not able to be obtained (i.e., that diligent effortsto complete the
investigation were not productive due to witness unavailability).

(5) If the PEB receivesa MEB report from aMEB convening
authority that failsto contain arequired LOD/M determination, processing of the MEB
report will be governed by the following principles:

(@) If the date of theinjury giving rise to the requirement for an
LOD/M determination was more than 2 years prior to the date of the MEB reporting the
medical evaluation of the associated injury/disease, the PEB will continue to process the
member's case without further effort to obtain the LOD/M determination or information
normally required for making the determination. Consistent with the JAGMAN and this
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instruction, the PEB will presume the injury or disease was incurred or aggravated "in the
line of duty and not due to the member's own misconduct " in these cases.

(b) If the date of theinjury giving rise to the requirement for an
LOD/M determination isless than 2 years from the date of the MEB reporting the medical
evaluation of the associated injury/disease, the PEB will forward the case to the PEB legal
advisor. Upon review of the casg, if it isthelegal advisor's opinion that an LOD/M
determination was not necessary, the PEB shall process the case presuming an LOD/M
determination favorable to the member. If it isthelegal advisor's opinion that the relevant
facts and directives require an LOD/M determination, and President, PEB concurs, the PEB
will return the MEB report to the MEB convening authority for action as noted in
subparagraph (4) above. (If the President, PEB does not concur with the recommendation of
the PEB legal advisor, the provisions of paragraph 4103 (a) and (b) apply.) The PEB will
advise the medical board report convening authority that prior to the PEB's acceptance of
the medical board report for consideration, one of the following actions must be completed:

1. Obtain (or complete) a copy of the LOD/M investigation
and include it as part of the MEB report;

2. Obtain (or complete) acopy of the health/denta record
entry recording the LOD/M determination and include it as part of the MEB report; or

3. Obtain a statement from the cognizant GCMCA stating
that an LOD/M determination was not required (JAGMAN section 0221) or was not ableto
be obtained. (In this case processing shall be made presuming the injury or disease was
incurred or aggravated in the line of duty and not due to the member's own misconduct.)

(6) In the event that the member hasincurred or aggravated an injury

or disease while in an unauthorized absence status, JAGMAN sections 0223c(2) and 0230d
require that the member's command complete an LOD/M investigation. JAGMAN section
0223 establishes separate standards regarding injury or disease incurred during a period of
unauthorized absence: one standard isfor JAGMAN investigations purposes, and the
second standard isfor the purposes of physical disability payments (severance/retirement)
under chapter 61 of Title 10, U.S.C. Procedures set forth in the latter standard govern PEB
processing of casesinvolving LOD/M determinations, as outlined in paragraph 3410a

h. Passenger Misconduct. In accordance with paragraph 3410d, injuries sustained
by a passenger will be presumed not to have occurred as aresult of his’her own misconduct.
However, subject to the criteria set forth in paragraph 3412a(3), this presumption may be
overcome where clear and convincing evidence establishes that the passenger knew or
should have known that the driver was incapable of operating a motor vehicle safely due to
the intemperate use of alcohol or illegal use of adrug.
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3411 Unauthorized Absence

When adisability isincurred at any time during a period of unauthorized absence,
regardless of whether the absence interfered with the member's military duties, the member
is excluded from receiving disability benefits (10 U.S.C. 1207). Legaly excusable mental
or physica conditions may provide a bona fide defense to a charge of unauthorized absence
and may be an issue addressed in the context of disability evauation.

3412 Substance Abuse-Related Disabilities
a Injury Incurred as Proximate Result of Voluntary Intoxication

(1) Subject to the discussion in paragraph 3410, an injury incurred asthe
proximate result of prior and specific voluntary intoxication may be incurred as the result of
misconduct. However, afinding of misconduct may only be made when:

(@) it clearly can be shown that the member's physical or mental
facultieswere impaired;

(b) the extent of impairment clearly can be determined; and
(c) itisclear that such impairment was the proximate cause of injury.

(2) Inthe case of an operator of amotor vehicle, the presence in the blood
stream of aBAC of 0.1 grams percent or higher, standing alone, is sufficient to establish
itemsa (1) (a) and a(1) (b) above. Thefact that the operator was intoxicated does not,
however, establish a (1) (c) above. Rather, other independent evidence such as a police
report or written statement must be presented to establish that the member'sinjurieswere a
direct result of intoxication.

(3) While the gross negligence of an intoxicated driver, which isthe
proximate cause of injury, may support afinding of misconduct with regard to the driver,
injury sustained by a passenger is normally not considered the result of misconduct. Injury
to a passenger is normally the result of the driver's gross negligence and not the passenger's.
Accordingly, in the case of passengersin motor vehicles, this paragraph is not applicable
unless:

(a) the passenger exercises control over the operation of the vehicle,

(b) the negligence of the driver, by operation of law, can be
"imputed” to another person or entity, or

(c) the evidence establishes a failure as a passenger to exercise due
care for one's own safety.

b. Alcohol and Drug-Induced Disease

(1) Generdl. Inability to perform duty resulting from disease, which is
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directly attributable to a specific, prior, proximate, and related intemperate use of alcoholic
liquor, or illicit and habit-forming drugs, shall be categorized as the result of misconduct .
Habituation may or may not be associated with a specific inability to perform duty that is
directly due to the specific and proximate use of alcohol or drugs. Controlled substances
arelistedin 21 C.F.R. 1308.

(2) Alcohol-induced disease. An acohol-induced disease is the result of
misconduct , if:

(a) according to recognized medica knowledge, it isthe direct and
foreseeable result of the intemperate use of alcohol; and

(b) the service member had been referred to atreatment and
rehabilitation program for acoholism at atime when the disease was preventable or
trestable.

(3) Drug-induced disease

(8) If adisease, such as hepatitis, cannot be directly attributed to a
specific, prior, proximate, and related intemperate use of adrug, it must be considered not
due to misconduct .

(b) Anindividua will not be held responsible for his or her acts or
their consequencesif they result from mental disease. It must be determined therefore
whether the drug use was a consequence of mental illness or the drug use was voluntary
and brought on the mental illness. If aresult of voluntary use or abuse, the findings may
be misconduct and not compensable depending on the other circumstances involved; if a
consequence of menta illness, no misconduct isinvolved. However, a determination that
drug use was a consequence of mental illness would, by the same rationale, tend to establish
the existence of mentd illness prior to service in those cases where the member admits
intemperate use of drugs prior to service. Brief experimentation with marijuana would not,
initself, meet this criterion.

3413 Unreasonable Refusal Of Medical, Dental, Or Surgical Treatment

a If amember unreasonably refusesto submit to medical, dental, or surgical
treatment, any Unfitting disability that proximately results from such refusal isincurred as
aresult of the member'swillful neglect. However, unreasonable refusal under this section
only may equate to willful neglect when the member most likely would be Fit had he or she
submitted to or complied (see paragraph 3802(c) failure to comply with prescribed
treatment) with the treatment regimen. Additionally, amember who refuses medical
treatment on abonafide religious basisis eigible for disability benefits; refusal shdl not be
considered willful neglect.

b. The PEB must determine whether refusal of treatment was or was not, in fact,
reasonable regardless of any opinion expressed in amedical board report. The medical
board report also shal contain the following:
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(2) written comments by the member regarding the member’srefusal;

(2) written comments by the physician explaining why the refusal is
unreasonable, supported by specific medical references. If the PEB finds that the refusal of
treatment was unreasonable, the member shal, unlessaMEDICAL BOARD
CERTIFICATE RELATIVE TO COUNSELING ON REFUSAL OF SURGERY AND/OR
TREATMENT (NAVMED 6100/4) aready is contained in the record, be notified before a
finding of willful neglect may be made, and advised that continued refusal will resultin a
finding of willful neglect and loss of disability benefits.

3414 Mental Competency And Responsibility

a. Presumption of Mental Competence. All persons are presumed to be mentally
competent and thus responsible for their acts. Clear and convincing evidenceis required to
overcome this presumption.

b. Mental Responsibility Considerations. A member may not be held responsible
for hisor her acts and their foreseeable consequencesiif, at the time of commission of such
acts, asaresult of severe mental disease or defect, he or she was unable to appreciate the
nature and quality or the wrongfulness of the acts. A member's conditions not amounting to
alack of menta responsibility as defined above does not preclude holding a member
responsible for his or her acts and their foreseeable consequences. Asused in this
paragraph, the terms "mental disease” and "defect” do not include an abnormality
manifested only by repeated criminal or otherwise antisocial conduct. Thus, an injury
which was the proximate result of acts performed while the member was mentally impaired
asaresult of voluntary ingestion of an hallucinogenic drug would be deemed to have been
incurred asaresult of the member's own misconduct since certain properties of such drugs
are notorious and their use is prohibited by Article 1151, U.S. Navy Regulations.

c. Determining Mental Incompetence

(1) Where mental competency is an issue, disbursement of a member's pay
and allowancesto atrustee properly designated under chapter X1V, JAGMAN, can only be
made after a determination of mental incapacity to manage financial affairs by aboard of
medical officers convened and constituted in accordance with reference (f) (MANMED),
chapter 18 and 37 U.S.C. 602. Such aboard must consist of three members, at least one of
whom must be a psychiatrist. Additionally, the members of such aboard must be
physicians of the Navy, Army, Air Force, or physicians employed by one of these Services,
the Department of Health and Human Services, or the VA.

(2) In the case where amember who ison the TDRL elected to receive
compensation fromthe VA inlieu of al retired pay from the Department of the Navy, a
determination of mental incompetence by a psychiatrist other than amedical officer or
physician employed by one of the Services, Departments, or agencies may be accepted
subject to the approval of the DFAS.
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(3) Where the member's attending physician determines that the member is
mentally unable to acknowledge; i.e., accept or decline, the findings of the PEB, and is not
expected to live more than 72 hours, the member's guardian appointed by a court, or, if no
one has been appointed, the primary next of kin, may act on hisor her behalf. The
member's attending physician shall annotate this determination, and the reasons therefore,
in the member's medical record. Should the member survive, however, and require active
duty or retired pay, then hisher mental incompetence must be determined in accordance
with paragraph 3414c (1).

d. Restoration of Menta Competency. Once a determination of mental
incompetence has been properly made, afinding of restoration of competency or capability
to manage financia affairs may be accomplished by a minimum of one medical officer, who
shall be apsychiatrist. See JAGMAN, Chapter XIV.

e Suicide Attempts. Inview of the strong human instinct for self-preservation, a

bona fide suicide attempt, as distinguished from other acts of intentional self-injury, shall be
considered to create a strong inference of lack of mental responsibility.

3415 - 3499 Reserved
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PART 5- POLICIES CONCERNING COMBAT-RELATED INJURIES

3501 Provision Of Combat-Related Opinion

a. Once amember has been rated, the PEB shdl provide a combat-related opinion
for the member which shal be binding on the appropriate finance center in the absence of
guidance to the contrary from the Internal Revenue Service or from the JAG.
CHNAVPERS and CMC (M&RA), as appropriate, shall communicate this opinion to the
separating activity and to the appropriate finance center.

b. No combat-related opinion need be made when it is clear from the record of
proceedings that the member was on active duty or under binding contract with the Armed
Forces on or before 24 September 1975.

c. The PEB will state affirmatively, for contingent use in civil service matters by the
JAG, if the disability isaresult of an instrumentality of war or incurred as adirect result of
armed conflict.

3502 General

Retired and severance pay awarded to members who were not a member of an
armed force or under a binding contract to become such a member on 24 September 1975 is
considered taxable under Section 104 of the Internal Revenue Code, found as 26 U.S.C.
104. An exception to this provision exists in Section 104(b)(1)(c) for amember receiving
separation or retired pay by reason of acombat-related injury .

3503 Combat-Related Injury

The term "combat-related injury” as defined in 26 U.S.C. 104(b)(3) includes four
separate categories. It means personal injury or sickness:

a Incurred as adirect result of armed conflict,
b. Incurred while engaged in extra hazardous service, or
c. Incurred under conditions smulating war; or

d. Caused by an instrumentality of war.

3504 Direct Result Of Armed Conflict

The physical disability isadisease or injury incurred intheline of duty asadirect
result of armed conflict. The fact that amember may have incurred adisability during a
period of war or in an area of armed conflict, or while participating in combat operationsis
not sufficient to support thisfinding. There must be a definite causal relationship between
the armed conflict and the resulting unfitting disability.

a. Armed conflict includes awar, expedition, occupation of an area or territory,
battle, skirmish, raid, invasion, rebellion, insurrection, guerrillaaction, riot, or any other

3-31 Enclosure (3)



SECNAVINST 1850.4E
30 APRIL 2002

action in which service members are engaged with a hostile or belligerent nation, faction,
force, or terrorists.

b. Armed conflict aso may include such situations as incidents involving a member
whileinterned as a prisoner of war or while detained against his or her will in custody of a
hostile or belligerent force or while escaping or attempting to escape from such
confinement, prisoner of war, or detained status.

3505 Engaged |n Extra Hazar dous Service

Includes, but is not limited to, aeria flight duty, parachute duty, demolition duty,
experimental stress duty, and diving duty.

3506 Conditions Simulating War

In generd, this covers disabilities resulting from military training , such aswar
games, practice alerts, tactical exercises, airborne operations, |eadership reaction courses,
grenade and live fire weapons practice; bayonet training; hand-to-hand combat training;
repelling, and negotiation of combat confidence and obstacle courses. It does not include
physical training activities, such as calisthenics and jogging or formation running and
supervised sports.

3507 Caused By An Instrumentality Of War

For income taxation purpose only, incurrence during a period of war is not required.
A favorable determination is made if the disability wasincurred during any period of
service asaresult of such diverse causes as wounds caused by amilitary weapon,
accidentsinvolving a military combat vehicle, injury, or sickness caused by fumes, gases,
or explosion of military ordnance, vehicles, or materia. However, there must be adirect
causal relationship between the instrumentaity of war and the disability. For example, an
injury resulting from a service member falling on the deck of aship while participating in a
sports activity would not normally be considered an injury caused by an instrumentality of
war (the ship) since the sports activity and not the ship caused the fall. The exception
occurs if the operation of the ship caused the fall.

3508 Appeals Of Combat-Related Opinions

a JAG shall act on behdf of the SECNAYV in providing departmental appellate
resolution of combat-rel ated opinions.

b. DIRNCPB may reguest an opinion from the JAG as to the appropriateness of a
PEB combat-related opinion. Such opinion shal be binding on and shall be issued by the
PEB.

c. A determination by the PEB that a disability is not combat-related may be
appealed by the member to the JAG. The appeal shall be by letter addressed to the Judge
Advocate Genera of the Navy (Code 131), Washington Navy Y ard, 1322 Patterson Ave SE,
Suite 3000, Washington, DC 20374-5066 and shall set forth the reasons the member
disagrees with the determination of the PEB. The member's disability evaluation
proceedings will not be delayed or abated pending action on the appea by the JAG.
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d. JAG may provide a combat-related opinion upon request by a member who was
not provided one during earlier DES processing.

3509 - 3599 Reserved
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PART 6-POLICY GOVERNING THE TEMPORARY DISABILITY RETIRED
LIST (TDRL )

3601 Applicability

Place service members on the TDRL when they would be qualified for permanent
disability retirement but for the fact that the member's disability is not determined to be of a
permanent nature and stable.

a. A disability shall be considered unstable when the preponderance of medical
evidence establishes that accepted medical principles indicates the severity of the condition
will change within the next 5 years so asto result in an increase or decrease of the disability
rating percentage or afinding of Fit.

b. Except for cases processed under imminent death procedures, permanently retire
those members with unstable conditions rated at a minimum of 80 percent and which are not
expected to improve to less than an 80 percent rating. When amember is placed on the
TDRL in accordance with thisinstruction the provisions of this part apply.

3602 Administration

CHNAVPERS and CMC (M&RA) are responsible for administering the TDRL for
their services, in keeping with the following guidelines:

a maintain an accurate account of authorized members;

b. designate medical facilities and direct members to undergo periodic physica
examinations in accordance with the requirements of this chapter;

c. arrange and coordinate with the President, PEB, aternate means of examination
when members are unable to undergo periodic physical examinations by reason of
circumstances beyond their control;

d. order additional medical information when requested by the PEB;

e. monitor failuresto report for periodic physical examinations and take appropriate
action in such cases as specified in paragraphs 3609, 3610, 3611 and 3612;

f. implement disposition of members whose cases are finalized by the PEB as
appropriate.

3603 Administrative Finality

During TDRL reevauation, previous determinations concerning application of any
presumption established by thisinstruction, line of duty, misconduct , proximate result, and
whether amedical impairment was service incurred or preexisting and aggravated shal be
considered administratively final for those conditions for which the member was placed on
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the TDRL unlessthereis evidence of fraud; a change of diagnosis that warrantsthe
application of accepted medical principles for a preexisting condition; or correction of error
in favor of the member.

3604 Member’'s Responsibility to Maintain Current Mailing Address With Service

All membersonthe TDRL shall keep CHNAVPERS, CMC (MM SR-4), and the
Defense Finance and Accounting Service (DFAS) Cleveland Center apprised of their
current address. Failureto respond to correspondence or orders issued to the address on file
with the appropriate finance center either willfully, or through negligence in keeping that
address current, may result in the suspension of disability retired pay and will be consdered
as showing intent on the member's part to abandon benefits. Additionally, al active duty
members being placed on TDRL and those TDRL members going before a Formal PEB
must fill out an Address Information Form. PEBLOswill submit this form with the
members Election of Options (for active duty personnel) and the Forma PEB Administrator
will ensure that all TDRL members reporting for a hearing complete the form and include it
in the PEB casefile.

3605 TimeLimit For Pay Purposes

10 U.S.C. 1210 provides that the maximum time that a member's name can be
carried onthe TDRL inapay statusis 5 years.

3606 Orders For Periodic Physical Examination

a. Genera. Thelaw requiresthat memberson the TDRL shall be given physica
examinations at least once every 18 months. Thisincludes members who have waived
retired pay, in order to receive compensation from the VA, asthey are still members of the
naval service.

b. Issuance. CHNAVPERS or CMC (M&RA) shall issue orders (copy to PEB) to
members on the TDRL to proceed and report for periodic physical examinations normally
viathe commanding officer of the designated examining activity. The examining facility
will endorse the orders and specify the date, place, and time (giving the member a minimum
of 30 days) at which the member isto report. The examination shall be conducted during
the month specified in the orders or during the preceding or following month. The
commanding officer of the medical facility shal notify CHNAVPERS or CMC (M&RA), as
appropriate, and CHBUMED of failure to complete the examination within this time frame
and the reason therefore.

3607 Priority
TDRL examinations, including hospitalization in connection with the conduct of the
examination, shal be furnished on the same priority as given to active duty members.

3608 Member M edical Records

The service member shall provide to the examining physician, for submission to the
PEB, copies of all medical records (civilian, VA, and all military medical records)
documenting treatment since the last TDRL reevaluation.
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3609 Refusal Or Failure To Report For Periodic Physical

As provided under chapter 61 of reference (@), when a service member on the TDRL
refuses or failsto report for arequired periodic physical examination, or to provide medica
records in accordance with hisor her disability, retired pay may be suspended. If the
member later reports for the physical examination, retired pay will be resumed retroactively,
to the date the examination actually was performed. If the service member subsequently
shows just cause for failure to report, disability retired pay may be paid retroactively for not
morethan 1 year. If the member does not undergo a periodic physical examination after
disability retired pay has been terminated, he or she will be administratively removed from
the TDRL on the fifth anniversary of placement on the list and separated without entitlement
to any of the benefits under reference chapter 61 of 10 U.S.C. (reference (a)).

3610 Reports From Non-MTFs

MTF sdesignated to conduct TDRL periodic physical examinations may use
reports of medical examinations from medical facilities of another service , the DVA, other
government agencies, and authorized civilian medical facilities and physiciansto complete
the examination. The designated MTF remains responsible for the adequacy of the
examination and the completeness of the report. The report must include the information
specified in paragraph 3616, if applicable.

3611 Incarcerated Members

A report of medical examination shall be requested from the appropriate authorities
in the case of aservice member imprisoned by civil authorities. In the event no report or an
inadequate report is received, make documented efforts to obtain an acceptable report. If an
examination is not received, disposition of the case shall be in accordance with paragraph
3609 above. Advise the member of the disposition, and that remedy rests with the Board for
Correction of Naval Records.

3612 Action Required By Examining M edical Facility When Member FailsTo
Report For Periodic Physical Examination

Send notice of gppointments for periodic physical examinations by certified mail (or
by an equivaent form of noticeif such service by U.S. Mail isnot available for delivery at
an address outside the United States) to the member's address of record. If the member fails
to appear for the scheduled appointment without contacting the medical facility for
rescheduling, and the member either signed for or failed to claim the certified notice of
appointment, the medical facility shall forward a copy of the certified mail receipt to the
member’ s records, and a signed statement documenting the member's failure to appear for
the periodic physical examination to CHNAVPERS or CMC (MM SR) and President, PEB.
If the certified notice of gppointment is returned due to the member not being at that address,
contact CHNAVPERS or CMC (MMSR) for anew address. If none exists, return all
recordsto CHNAVPERS/CMC (MMSR).

3613 Admission For Inpatient Observation

Whenever inpatient observation is desirable or necessary for a proper evaluation,
admission and retention as an inpatient for a period of as much as 10 days are authorized.
Thislength of inpatient observation may be extended upon authorization of CHNAV PERS
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or CMC (MMSR), as appropriate. It is particularly important that admission as an inpatient
be considered for proper evauation of psychiatric (neuropsychiatry) cases.

3614 Report Of Periodic Physical Examination

a. Format. The report may be prepared in medical board report, |etter or narrative
format.

b. Content. The report shall contain:
(2) the current address and contact telephone number of the member;

(2) an interval history since the last examination with particular reference to
the member's employment and time lost (there from) due to the disability for which retired;

(3) acomprehensive physical examination, reporting al physica
impalrments, degree of impairment, and the examiner's findings associated with each
impairment. Included will be any impairment from which the member has recovered and
new ones acquired while on the TDRL. Advice of consultants should be obtained if the
examining physician(s) are in doubt as to an actual physical condition or diagnosis,

(4) dl clinical evaluations and laboratory studies necessary to document the
member's physical condition;

(5) information regarding the member's current condition and prognosis
including current stability and the likelihood of significant change within the remaining
statutory time the member might remain on the TDRL and a comparative estimate of
changes rel ative to the member's previous condition;

(6) inthe case of psychiatric disabilities, a statement(s) as to the current
degree of impairment of industrial adaptability and socia adaptability. Also see paragraph
3616 and 3619; and

(7) astatement as to whether disclosure to the member of information
relative to hisor her physical or mental condition, or a personal appearance before the PEB
would be detrimental to the member's physical or mental health.

(8) All memberswho served in Southwest Asia Theater of Operations
(SWATO) must have either a CCEP evauation or awaiver if the medical diagnosis
included in the MEB report are assessed to be related to illnesses that are directly or causally
related to service in thistheater. If thiswas not done before the origina MEB, it must be
included with the periodic examination.

3615 TDRL Periodic Examinations

In addition to the requirements specified above, TDRL periodic examinations shall
address:
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a. An estimate of change since the previous examination.

b. All medical impairments diagnosed since the member was placed on the TDRL ,
to include:

(1) Whether the new diagnosis was caused either by the condition for which
the member was placed on the TDRL or the treatment received for such a condition.

(2) If not caused by the condition for which the member was placed on the
TDRL, whether the member's medical records document incurrence or aggravation of the
condition while the member was in amilitary duty status; and if so, whether the condition
was cause for referra into the DES at the time the member was placed on the TDRL.

c. The gability of the condition. If the condition remains unstable, the report of
examination shal address the progress of the disability and a suggested period (not to
exceed 18 months) for the next examination.

d. A detailed occupationa history and an indication of pertinent social and
recreational activities, and activities of daily living.

3616 Competency

TDRL periodic examinations shall include the results of a competency board when
the member has afunctiona or organic disorder that makes questionable the member's
ability to handle persona affairs and to understand and cooperate in MEB and PEB
proceedings.

3617 New Diaghoses

A fitness and compensable determination shall be made on dl diagnoses present
during the period of TDRL evaluation. When amember is determined Fit for the condition
for which he or she was placed on the TDRL, but Unfit for a noncompensable condition
incurred while onthe TDRL, separate the member from the TDRL without entitlement to
disability benefits.

3618 TDRL Reevaluation With Regard To Compensability Of New Diagnoses/Re-
evaluation Of Category |11 Conditions

a. Conditions newly diagnosed during TDRL periodic physical examinations shall
be compensabl e upon finalization when:

(2) the condition is unfitting; and

(2) the condition was caused by the condition for which the member was
placed onthe TDRL, or directly related to its treatment; or

(3) the evidence of record establishes that the condition either was incurred
while the member was entitled to basic pay, or as the proximate result of performing duty,
whichever is applicable, and was an unfitting disability at the time the member was placed
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onthe TDRL . Otherwise, such conditions shall be deemed unfitting due to the natural
progression of the condition and noncompensable under chapter 61 of 10 U.S.C. (reference
(@), dthough the member may be eligible for benefits for these conditions under the DVA.

b. During the review of individual TDRL cases, the Informal and Forma PEBs will
not consider those diagnoses previoudy categorized as Condition I11. A final determination
regarding a member’ s fitness for duty or recommended placement on the PDRL will be
made based upon review of evidence pertaining to previoudy designated Category | or ||
conditions, or for conditions meeting the criteriaof “new” diagnosis.

3619 Periodic Physical Examination Reportsin Cases|n Which Mental
Competency Was Or IsAn Issue

a. In addition to the paragraph 3614 requirements above, whenever amember on the
TDRL was earlier found mentally incompetent or incapable of managing hisor her affairs,
the report shall contain either a statement that the member continues to be incompetent, or a
finding of restoration of competency .

b. If amember was not earlier declared incompetent and his or her mental condition
has deteriorated such that mental competency is an issue, a competency board shall be
convened in accordance with paragraph 3905 of enclosure (3) of thisinstruction.

3620 Disposition _Of The Report Of Periodic Physical Examination By The
Examining Facility

a. Copy of Report To Member. Unless disclosure of the information contained
therein would adversely affect hisor her physical or mental health, provide the member a
copy of the report by mail with instructions to send any comments directly to the President,
Physical Evaluation Board, 720 Kennon Street SE Suite 309, Washington Navy Y ard,
Washington DC 20374-5023. If the member isincompetent, provide the report to the
guardian .

b. Forwarding To President, PEB. The commanding officer shall forward the
report, together with the medical records within 30 days following completion of the
examination to the President, Physical Evaluation Board (TDRL ), 720 Kennon Street SE
Suite 309, Washington Navy Y ard, Washington DC 20374-5023.

c. Copy to CHNAVPERSCMC (MMSR-4). The commanding officer shall
forward a copy of the report to CHNAVPERS/CMC (MMSR-4) for historical record.

3621 Travel Expenses

a. Genera. A member onthe TDRL isentitled to travel and transportation
allowances authorized for membersin his or her retired grade traveling in connection with
temporary duty while on active duty, by the Joint Federal Travel Regulations (JFTR) for
periodic physical, examinations and any appearances before the PEB. (10 U.S.C. 1210(g)).

b. EscortgAttendants. The discussion in paragraph 3111e concerning an
accompanying attendant is applicableto TDRL personnel.
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c. Reimbursement. To obtain reimbursement, atravel claim and properly
endorsed orders showing travel actually performed are required. Submit claimsin
accordance with the instructions/addresses included with the orders.

3622 Action On Cases By The Physical Evaluation Board Following Periodic
Physical Examination

Upon acceptance of areport of aperiodic physical examination or areport of other
current medical examination, the PEB shall evaluate such report and take one of the
following actions:

a. For Conditions Not Stabilized And Not Near 5 YearsOn The TDRL :

(2) Memberson the TDRL for less than 5 years whose conditions have not
stabilized will be retained on the TDRL.

(2) A member’ s disability rating will not be changed during the period a
member is assigned to the TDRL.

(3) A member who is continued on the TDRL does not have the right to
demand aformal hearing.

b. For Conditions Which Have Stabilized Or AreNear 5 YearsOn The TDRL :

(1) Membersonthe TDRL for 5 years or whose conditions have stabilized
or become permanent at the time of the periodic physical evaluation will be processed as
follows:

(a) Fit
(b) Unfit, separate with benefits
(©) Unfit, retired to the PDRL

(2) Rate members on the TDRL under the VASRD criteriain effect at the
time of their final reevaluation. VASRD rating policies for military members are
authorized/implemented pursuant to 10 U.S.C. Section 1210c.

3623 Removal From The TDRL
Remove a member's name from the TDRL when:

a. The PEB determines that:
(1) The member is Fit to continue nava service. TDRL members
determined Fit to continue naval service shdl be entitled to a Formal PEB since removal
from the TDRL represents a change in military status; or
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(2) The member isUnfit to continue naval service. TDRL members
determined Unfit to continue naval service and who have achieved maximum improvement
or whose disability is permanent should have their case finalized by the fifth anniversary of
placement onthe TDRL. In the event that amember desiresto contest the Unfit finding or
the disability rating, the member shall be entitled to a Formal PEB.

b. The member isadministratively removed by CHNAVPERS/CMC (M&RA) on
the fifth anniversary of placement onthe TDRL for failureto report for periodic
examination and separated without entitlement to any benefits under Chapter 61 of 10 U. S.
C. (reference (a)). See paragraph 3609.

3624 Disposition After Processing By The Physical Evaluation Board

a Retention On The TDRL . The member maintains the status on the TDRL until
evaluation by the PEB following the next periodic physical examination, or until
administratively removed.

b. Removal From The TDRL
(1) Administrative Removal. See paragraph 3609.
(2) Fit to continue naval service. See paragraphs 3623 and 3625.
(3) Separation. See paragraph 3627.
(4) Retirement. See paragraph 3628.

3625 Fit To Continue Naval Service Following Evaluation Of Periodic Physical
Examination - Reenlistment Or Reappointment

Assignment to the TDRL and disability retirement payments will terminate upon a
determination by the PEB that amember is Fit to perform military duties. The member will
be afforded the opportunity to re-enter military service if the member seeks reentry:

a. Members Of Regular Components

(1) Enlisted Members. An enlisted member of aregular component may be
allowed to reenlist in his or her regular component provided he or she otherwise isqualified
for reenlistment. An enlisted member of aregular component shall have either hisor her
status on the TDRL and disability retired pay terminated on the date preceding reenlistment
in the regular component of which he or she was amember before being placed on the
TDRL. Any such reappointment or reenlistment shall be in arank, grade, or rating not
lower than the rank, grade, or rating permanently held by the member at the time his or her
name was placed on the TDRL, and may be in the rank, grade, or rating immediately above
the rank, grade or rating permanently held. For the purpose of being placed on alined ligt,
promoation list, etc., the member will be given such seniority in rank, grade, or rating, or will
be credited with such years of service asthe SECNAV may authorize. In this connection,
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consider the probable opportunities for advancement and promotion to which the member
might reasonably have been entitled had it not been for the placement of his or her name on
the TDRL.

(2) Officers. With his consent, an officer of aregular component shall be
recalled to active duty and, as soon as practicable, be regppointed to the activelist of a
regular component, even if this means that there will be atemporary increase in the number
of officers authorized for hisgrade. Any such regppointment shall bein arank or grade not
lower than the rank or grade permanently held by the member at the time his or her name
was placed on the TDRL, and may be in the rank or grade immediately above the rank or
grade permanently held. For the purpose of being placed on alineal list, promotion list, etc.,
the member will be given such seniority in rank or grade, or will be credited with such years
of service as SECNAV may authorize. In this connection, consideration will be given to
the probable opportunities for advancement and promotion to which the member might
reasonably have been entitled had it not been for the placement of his or her name on the
TDRL. Anofficer in aregular component shall have disability retired pay terminated on the
date preceding recall to active duty.

b. Members Of Reserve Components. A member of areserve component may be
reappointed or reenlisted as the case may be, in the reserve component. A member of a
reserve component, whether officer or enlisted, shall have his or her status on the TDRL
and disability retired pay terminated on the date preceding reappointment or reenlistment in
areserve component.

c. Members Of The Fleet Reserve Or Fleet Marine Corps Reserve. A member of
the Fleet Reserve or Fleet Marine Corps Reserve, found Fit to continue naval service with
lessthan 30 yearsin service, shal resume hisor her statusin the Fleet Reserve or Fleet
Marine Corps Reservein the grade held when placed on the TDRL, or the next higher grade
if consdered qualified thereforein view of 10 U.S.C. 1210. Members of the Fleet Reserve
or the Fleet Marine Corps Reserve found Fit to continue nava service who have 30 or more
yearsin service will be permanently retired.

3626 Current Periodic Examination

Service members on the TDRL shall not be entitled to permanent retirement or
separation with disability severance pay without a current TDRL or DV A periodic
examination acceptable to the service Secretary .

3627 Disability Less Than 30 Percent Following Evaluation Of Periodic Physical
Examination

a. Separation. A member on the TDRL who has less than 20 years of active service
computed under 10 U.S.C. 1208 and aphysical disability ratable at less than 30 percent
disability (but continuesto render him or her Unfit to continue naval service) under the
VASRD in use at the time of determination shall be removed from the TDRL and may be
separated under 10 U.S.C. 1203 or 1206, whichever appliesin accordance with 10 U.S.C.
1210(e).
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b. Severance Pay. If the disability isratable at less than 30 percent but continues to
render the member Unfit to continue naval service, and if the member has served at least six
months, but less than 20 years of active duty (and will not be entitled to retired pay or
retainer pay by other provisions of law), he or she will be discharged with severance pay
computed in accordance with 10 U.S.C. 1212.

c. Exceptions To Separation With Severance Pay

(1) Reversion To Former Status - Members Of The Fleet Reserve Or Fleet
Marine Corps Reserve. A member of the Fleet Reserve or Fleet Marine Corps Reserve on
the TDRL who has 20 years service computed under 10 U.S.C. 1208 and who, as aresult of
aperiodic physical examination, will become entitled to severance pay under 10 U.S.C.,
Chapter 61, shall be given an opportunity to request that his or her name be removed from
the TDRL and that his or her statusin the Fleet Reserve or Fleet Marine Corps Reserve be
resumed.

(2) Transfer To Fleet Reserve Or Fleet Marine Corps Reserve. Members
having completed 20 years or more of active service under 10 U.S.C. 6330. A member on
the TDRL who has 20 years service computed under 10 U.S.C. 1208 and who, as aresult of
aperiodic physical examination, will become entitled to severance pay under 10 U.S.C.,
Chapter 61, shall be given the opportunity to request transfer to the Fleet Reserve or Fleet
Marine Corps Reserveif the member is digible for transfer under 10 U.S.C. 6330.

(3) Transfer To Inactive Status List. Officers and enlisted members of the
Naval and Marine Corps Reserve on the TDRL who have at least 20 years of service
computed under 10 U.S.C. 127321 and who, as aresult of aperiodic physical examination,
are determined to be entitled to severance pay under 10 U.S.C., Chapter 61, shall be given
an election, instead of being separated, to request transfer to the inactive status list under 10
U.S.C. 1209 and 1335, to receive retired pay at age 60.

3628 Per manent Retirement

a. Members With 20 Y ears Or More Of Service Computed Under 10 U.S.C. 1208.
If, asaresult of aperiodic examination or upon fina determination, it is determined that a
member's physical disability is of a permanent nature, and if he or she has at least 20 years
of service computed under 10 U.S.C. 1208, remove the member's name from the TDRL and
retire him or her under 10 U.S.C. 1201 or 1204, whichever applies, with retired pay
computed under 10 U.S.C. 1401.

b. Members With Less Than 20 Y ears Of Service Computed Under 10 U.S.C. 1208.
If, as aresult of a periodic examination, or upon final determination, it is determined that the
member's physical disability isof apermanent nature, and is at least 30 percent under the
VASRD (asmodified by thisinstruction) in use at the time of the determination, remove the
member's name from the TDRL and retire him or her under 10 U.S.C. 1201 or 1204
whichever applies.

3629 — 3699 Reserved
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PART 7 - DISPOSITION POLICIES

3701 Fit (Or Physically Qualified) Following Disability Evaluation

If the PEB determines that an active duty member is Fit or an inactive duty reservist
is Physically Qudlified, return the member to hisor her normal duty or reserve status unless
separated or retired on a non-disability basis. However, for personnel onthe TDRL , see
paragraphs 3625 and 4213a.

3702 Unfit Following Disability Evaluation.

Except in the cases of Unfit members being retained on active duty in aPLD status,
any member on active duty or in active status who is found to be physically disabled will
beretired, if eigiblefor retirement, or, if not so eligible, separated.

3703 Not Physically Qualified.

Aninactive-duty reservist who is found Not Physically Qualified, subject to
paragraph 6005, shall be honorably discharged, retired if eigible, or offered non-regular
retirement in accordance with chapter 1223 of title 10, U.S. Code.

3704 Flag And Medical Corps Officers

a. Officersin grade 0-7 or higher who are within 12 months of mandatory
retirement due to age or service limitations or medical officersin any grade who are
pending non-disability retirement for age or length of service at the time of referral into the
DES, who are on active or reserve duty, may not be retired for physical disability unlessthe
initial Unfit determination is approved by the Secretary of Defense on the recommendation
of the Assistant Secretary of Defense (Hedth Affairs) (ASD(HA)). ASN (M&RA) will be
the final decision authority in casesinvolving flag and medical officers who are retirement
eligible, but are not pending non-disability retirement. DIRNCPB will be the decision
authority in those medical officer cases where the member is not eligible for non-disability
retirement. In death imminent casesinvolving generd, flag, or medical officers pending
non-disability retirement see paragraph 12004.

b. CHNAVPERS and CMC (M&RA) shall submit to the ASD (HA) viathe ASN
(M&RA) one copy of al retirement ordersissued in the case of each general/flag officer
(grades 0-7 through 0-10) retired because of physical disability .

c. All medical boardsinvolving medical officers as patients forwarded to the PEB
for consideration will be accompanied by a separate command evaluation to include the
medical officer’s current overall level of function, and a Peer Review délineating clinical
privileges (SECNAVINST 6320.23 applies).

d. Officersingrade O-7 or above or medical officersin any grade shall not be
determined Unfit because of physical disability if the member can be expected to perform
satisfactorily in an assignment appropriate to his or her grade, qualifications, and
experience. Thus, theinability to perform specialized duties or the fact the member has a
condition which is cause for referral to a PEB is not justification for afinding of Unfit.
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3705 Permanent Disability Retirement

If otherwise digible, amember who isto be retired because of physical disability
shall be placed on the permanent disability retired list if within 5 years of the initia
determination under 10 U.S.C. 1201 or 1204:

a. based upon accepted medical principles, the member cannot reasonably be
expected to recover s0 asto be physically Fit to perform the duties of hisor her office,
grade, rank or rating; and

b. the disability rating, as established under the VASRD, in use at the time of the
initial determination that the member is Unfit because of physical disability, cannot
reasonably be expected to increase or decrease so as to change the amount of disability
retired pay to which the member would be entitled.

3706 Temporary Disability Retirement

a. If amember's nature of disability does not meet the criteriafor permanent
retirement set forth in paragraph 3705 and 10 U.S.C 1202, place the member on the TDRL
in accordance with 10 U.S.C. 1202 or 1205, as gppropriate. Also, place members whose
disabilities are unstable on the TDRL, if otherwise quaified.

b. Once amember's name has been placed on the TDRL, specia rulesand
procedures become applicable. In addition, there are specia disposition rulesfollowing
later remova from the TDRL. Both setsof rules are set forth in part 6 of this enclosure.

3707 Effective Date of Retirement/Separ ation

The effective date of retirement/separation because of physical disability (either
permanent or temporary) normally shall be within 4-6 weeks, on the average, after issuance
of the "Notification of Decision.” The 4-6 weeks average €l apsed time standard, however,
isaguideline, not aninflexible rule. 1t may be exceeded by CHNAVPERS and CMC
(M&RA) in such circumstances as severe hardship on the member, taking earned leave
when the member is unable to sall it, infeasibility, such as when thereislonger lead-time
for properly vacating government quarters or arranging movement of household effects,
and adverse effect on the service such as when it would preclude contact relief of officers
in command or other key billets. These guidelines do not supersede service-unique
trangition rights and the Uniform Retirement Date requirement of 5 U.S.C. 8301, but rather
provide for reasonable exercise of the Secretary 's authority in 10 U.S.C. 1221.

3708 Permanent Limited Duty Exception To Continue On Active Duty, Members
Otherwise Unfit Because Of Physical Disability

See enclosure (6) to thisinstruction.

3709 Waiver Of Disability Retirement/Separation

a. Members Qualified For Retirement For Other Reasons May Request Non-
Disability Retirement/Separation. A member who meets all prerequisites for retirement or
separation because of physical disability, but who aso is qudified for retirement for other
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reasons, or transfer to the Fleet Reserve or Fleet Marine Corps Reserve, may request that he
or she be separated for reasons other than disability .

(1) A member who wants non-disability retirement must submit arequest to
ASN (M&RA) in atimely manner prior to the effective date of his or her disability
retirement, stating the reason for the request. Forward the request viaCHNAVPERS or
CMC (M&RA), who will make a specific recommendation with supporting rationale.

(2) A member who wants non-disability transfer to the Fleet Reserve or the
Fleet Marine Corps Reserve, must submit a Request for Transfer to the Fleet Reserve
(NAVPERS 1830/1) or Fleet Marine Corps Reserve Application (via Naval Message or AA
Form). Along with the application, the member must forward a signed waiver of rightsto a
formal hearing and to disability pay under MILPERSMAN 3855180.9 or
MARCORPSEPMAN (MCO P1900.16), Chapter 8, as appropriate, and request an effective
date of not more than 60 days from date of application. A copy of the waiver isto be
provided to the DIRNCPB for finalization of the member's case.

b. Authority To Waive Disability Retirement/Separation. At the request of the
member, the DIRNCPB, is authorized to waive disability retirement/separation where
consistent with the law and this enclosure.

3710 Deferment of Mandatory Retirement or Separ ation

If amember is pending mandatory separation or retirement, such retirement or
separation may only be deferred if the member is hospitalized or a medical board report has
been accepted by the President, PEB for disability evauation processing. 10 U.S.C. 640

applies.
3711 - 3799 Reserved
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PART 8- RATING POLICIES

3801 Palicy
a. Ratable Disabilities. Disabilities determined to be physically unfitting and
compensable under reference (c) shall be assigned a percentage rating.

b. Standard. Chapter 61 of reference (a) establishes the Department of Veterans
Affairs (DVA) Veterans Adminigtration Schedule for Rating Disabilities (VASRD ) asthe
standard for assigning percentage ratings. The percentage ratings represent, as far as can
practicably be determined, the average impairment in civilian occupational earning capacity
resulting from certain diseases and injuries, and their residual conditions. However, not al
the genera policy provisionsin Sections 4.1 - 4.31 of the VASRD are applicable to the
military departments. Many of these policies were written primarily for DV A rating boards,
and are intended to provide guidance under laws and policies applicable only to the DVA.
Thisingtruction replaces these sections of the VASRD. The remainder of the VASRD is
applicable except those portions that pertain to DVA determinations of service connection,
refer to internal DV A procedures or practices, or are otherwise specifically identified in
enclosure (9) as being inapplicable.

3802 Essentials Of Rating Disabilities

a TheVASRD primarily isused asaguide for evaluating disabilities resulting
from all types of diseases and injuries encountered as aresult of, or incident to, military
service. Because of differences between military department and DV A applications of
rating policiesfor specific cases, differencesin ratings may result. Unlikethe DVA, the
military departments must first determine whether a service member is Fit to reasonably
perform the duties of the member's office, grade, rank, or rating. Once a service member is
determined to be physically Unfit for further military service, VASRD percentage ratings as
modified by thisinstruction are applied to the unfitting condition(s). Percentages are based
on the severity of the condition(s).

b. Medical Treatment at the Time of Voluntary and/or Mandatory Separation and/or
Retirement. Medical and surgical procedures are frequently performed near the end of a
service member's military career. Those are intended to improve a service member's hedlth.
Corrective trestment and conval escence will not be considered as avalid contribution to
disability unless unexpected adverse effects occur that are expected to persist after discharge
from active duty and are ratable.

c. Failureto Comply with Prescribed Trestment. A service member's degree of
disability may have been aggravated or increased by an unreasonable failure or refusal to
submit to medica or surgical treatment or therapy, to take prescribed medications, or to
observe prescribed restrictions on diet, activities, or the use of alcohol, drugs or tobacco.
The compensabl e disability rating may be reduced to compensate for such aggravation
when the existence and degree of aggravation are ascertainable by application of accepted
medical principles, and whereit is clearly demonstrated that:
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(2) the service member was advised clearly and understandably
(documented in medical record) of the medically proper course of treatment, therapy,
medication or restriction; and

(2) the service member'sfailure or refusal was willful or negligent, and not
the result of mental disease or of physical inability to comply.

d. Illegal and/or controlled substances. The following appliesto unfitting medical
disorders and/or conditions that result from the use of substance abuse and/or chemical
dependency:

(1) lllega and/or controlled substances or generally known toxins; e.g.,
THC, cocaine, PCP, LSD, & heroin: Treat as misconduct unless use was the product of an
otherwise unfitting condition or the LODI determined that there was no misconduct.

(2) Other substances; e.g., dcohol and nicotine: Any physical disability
resulting from substance post Level 111 or equivalent trestment will be considered as non-
compliance.

e. Objective Medica Findings and Disability Ratings. Physical examination
findings, laboratory tests, radiographs and other findings are not, in themselves, ratable. A
rating for adisability must be based on demonstrable impairment of function to the degree
that this impairment makes the member Unfit unless otherwise provided in this regulation.

f. Elective Surgery or Treatment

(2) Prior to any elective treatment by the Military Health System (MHS) a
service member must consult with a competent military medical authority.

(2) A service member who elects to have such treatment done by other than
the MHS at his or her own expense will not be eligible for compensation under the
provisions of thisingtruction for any adverse residuals resulting from the e ected treatment,
unlessit can be shown that such election was reasonable or resulted from a significant
impairment of judgment that is the product of aratable medical condition.

(3) A record of the counsdling will be made by the health benefits advisor or
other designated individual to document that the member was counseled about the elective
treatment and his or her subsequent risk of indligibility for disability compensation for any
adverseresidualsincurred secondary to the elective treatment.

(4) To dlow the PEB to make an appropriate determination in a case where
the member’s éigibility isin question all medical records from non-MHS providers and all
documentation and/or a statement explaining the member’ s position asto why his’/her choice
to seek outside treatment was reasonable.
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0. Disabilities Not Unfitting for Military Service. Conditionsthat do not themselves
render a service member Unfit for military service will not be considered for determining
the compensable disability rating unless those conditions contribute to the finding of
unfitness.

h. Therelative contribution of Non-Compensable Medical Conditions Not
Congtituting Physical Disabilities To Current Industrial Impairment Of Ratable
Neuropsychiatric Conditions. Personality disorder(s), impulse control disorders, or
substance use and/or abuse disorder(s) are examples of conditions not constituting a physical
disability that often significantly contribute to, or may be the chief cause of, any industria
and industrialy related social impairment suffered by the service member who has a
compensable neuropsychiatric condition. Unfitting disability resulting there from will not
berated. In such instances, the overal rating of psychiatric impairment will be reduced to
the impairment rating that would be warranted in the absence of the influence of the non-
compensable condition according to generally accepted medical principles. It isimperative
that the MEB reports quantify the contribution of each medical condition to the overal
industria impairment manifested by the service member.

3803 Use Of VASRD Codes

The VASRD code number appearing opposite alisted disability indicatesthe basis
of the assigned valuation. Code numbers also are used for statistical analysis upon which
policy decisions may be made. Great care must be exercised in the selection of the
applicable code and in its citation on the rating sheet.

a. Eachrated disability isassigned a single code number unless a hyphenated code
isexpressy authorized. It isnot proper to use additional codes as ameans of further
describing defects except as authorized by the VASRD (e.g., in Gulf War cases). The
written diagnosis entered on the rating sheet should include any description considered
necessary to indicate the extent, severity or etiology of the coded condition.

b. Injuriesare generally assigned codes that reflect the residual condition on which
therating is based.

c. Diseases are generaly coded directly by the number assigned to the disease
itself. If therating is determined because of residual conditions, the number appropriate to
the residua condition will be added, preceded by a hyphen. Thus, atrophic (rheumatoid)
arthri